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A N 
Hiſtorical Treatiſe 


0 F 
An Acr fox or SUIT at Law; 


AND O F THE 


Proceedings uſed in the King's Bench and e Pleas, 
from the Original Preceſſes to the judgments in both 
Courts; wherein the Regſon and Cage of the old, ob- 
ſcure and formal Parts of our Writs and Pleadings, ſuch 

_ eſpecially as have Reference, or relate to the ancient 
Method of Practice, as well before the Statute of N 
prius as afterwards, are duly conſidered, | in order to 

ſhew from whence they aroſe. 


ALSO 


- Ad Account of the Alterations that have been made from Time 


Fears. for regulating the Courſe of Practice i in the ſeveral 
urts, | | Ee - 


r | 
Such Remarks and Obſervations, as tend toex plain and illuſtrate 
the preſent Mode of Practice; 
AND 


Pointing out ſuch Particulars as would contra? the N 


and render them more conc e, Plain and /; n and % 
expenſive to the Suiters, 


n 


Neſcire quid antequam narus fo acciderit, id eft fonpe 77 brerum. 
C1 IC. 


By R. B G G T E. 


The SECoND EDITION, with A 


8 ——_ 


5 LONDON: 
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For W. OwEN, between the Temple- Gates, n, 
MDCCLANKE 


The CASE of JOHN WOOD HOUSE, 


Eſq; of Bridewell Hoſpital, one of the 
Director of the Eaſi-India Company. 


TN the Autumn of 1775, he was ſeiſed with a 
violent cold, or influenza, which continued 
ſome months, then fell on the bowels and brought 


on a conſtant purging. He took the advice of 
eminent phyſicians, .and found relief, but not a 
cure. In the ſpring following, as the complaint 
increaſed, he went to Bath, drank the waters, 
took ſuch medicines as were judged proper, and 
bathed three or four times; by which means the 
_ diſorder ſeemed ſomewnat abated ; in July went 
to the German Spa, where he continded three 
months, during ſix weeks of which time he re- 
ceived benefit from the Geronſteer water, but 
then the diſorder changed to a dyſentery; which 
was removed by medical alliſtance. He went on 
with the waters, and was rather better; but re— 
lapled in the winter, and continued equally bad 
for ſeven or eight months. | 
In June 1777 he returned to Spa, and drank 
the Savaniere waters, which had a good effect for 
a month, then grew worſe, tried former medi- 
cines to no purpoſe, and was obliged to leave off 
drinking the waters; but bathed in the mineral 
bath 
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bath of Tonolet made warm; and in the natura! 


hot baths of Chaude Fontaine, without any be- 
nefit : the dyſentery daily increaſing, with much 
pain he returned to England, quite emaciated 
and feeble. 5 

In September, upon the encouragement given 
him by a worthy gentleman in the neighbour— 
hood of Nevil-Holt, Leiceſterſhire, (a Member 


of Parliament) and by the advice of Dr. Garrow, 
of Barnet, he went to try the waters of Nevil- 
Holt, firſt in ſmall quantities, as an alterative, 


increaſing the doſe gradually, from a pint to 
three or four: they ated as a purgative, in a 


greater or leſs degree, according to the number 


of glaſſes drank, and more than anſwered his 
molt ſanguine expectations : for though no other 
opening medicine could be taken without mani- 
felt prejudice, the briſkeſt operation by theſe 


wate s did not in the leaft degree relax or weak- 


en, but braced and ſtrengthened him. In fix 
weeks the dyſentery was cured, and the purging 


greatly abated, and contipued ſo during the win- 


ter in London, where he drank that water pretty 
conſtantly, In 1778 he ſpent two months ar 
Nevil-Holt, drinking the water at the fountain 
head, got perfectly cured, and returned home in 
good health, and has recovered his fleſh, ſtrength, 


and ſpirits, and ſo continues, 1780. 


The NEVIL-HOLT WATER is ſold by 
W. OWEN, at the ORIGINAL MINERAL 
WATER WAREHOUSE in LONDON, No, 
11, near Temple-bar, Fleet-{treet, (eſtabliſhed in 


its reputation above fifty years, by the recom- 


mendation of the moſt eminent Phyſicians) where 
the Gentlemen of the Faculty, and the Public, may 


depend 
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depend on being faithfully ſerved with all the, 


5 waters, in the greateſt perfection, viz. 
The genuine SELTZ ER WATER, imme- 
dia eiy from the fountain head, filled under the 


in pertion of the Comprroller to his Highneſs 


the ELECTOR of TREVES:—The genuine 
GERMAN SPA Water, from the Pouhon 
tpring, in large and ſmall flaſks ; and the genuine 
PYRMONT Water, in three-pint bottles. 


BRISTOL Water, SCARBOROUGH Wa- 


105 certified by the Magiſtrates of Scarborough, 
NEVIL-HOLT, HARROGATE, TIL. 


BURY, MALVERN, JESSOP : — Bath Wa- 
ter, certificd by the pumper, and CHELTEN- 
HAM Water, arrive conſtantly freſh every week 


as uſual. —Alfo Tar Water.—-Sea Water in it' 8 
utmoſt purity, taken up ſeveral leagues at ſea.— 
Cheltenham and Scaborough Salts. 


W. OWEN preſumes to allure the Gentlemen 


of the Faculty, and the Public, that the mineral 
Waters, fold at his Warchoule, are filled in the 
moſt proper ſeaſons only, when they are in per- 
tection, And as he has ſpared no pains nor ex- 
pence to have the genuine waters of Seltzer, 
Pouhon Spa, and Pyrmont, ſecured in the beſt 
manner, ſo as effectually to preſerve their mineral 


ſpirit, and medicinal virtues, he has reafon to 


flatter himſelf that the Waters he imports are 


not inferior to thole at the fountain head. 


* Great quantities of ſpurious waters hay- 


ing been notoriouſly ſubltituted in the room of 


the genvine, to the diſappointment of the Phy- 
ſicians, and their Patients, as fully appears by a 


certificate in my poſſeſſion; in order to prevent 


impoſitions fo dangetous to health, as much as 
lics 
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lies in my power, I have found it neceſſary to 


ſeal with my name, every botcle of SELTZER 


water, and of PYRMONT, and SPA water im- 
ported by me; of which thoſe who favour me 
with their commands will pleaſe to take notice : 
And, for the ſame reaſon, I beg leave to requeſt 
they will give orders to have a bill and receipt 


ſigned by their moſt obedient ſervant, 


W. OWEN. 


* 
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HE Obſcurity and Expence which 
neceſſarily attend the conducting of 
a Suit af Law, eſpecially where Special 
Pleadings are requitite to be made, have 
long been the Subject of Complaint, not 
only to Clients who ſenſibly feel theſe In- 
conveniences, but likewiſe to every con- 
ſcientious Practitioner of the Law. 


The Courts at Je eftminſter have long 
been ſenſible of this Grievance; and no- 
thing perhaps could be more agreeable to 
the Sages of the Law, as. well as to 
( lients themſelves, than to point out ſome 
Method by which the Proceedings in a 
| Suit may be contracted or reduced into 
| Forms more conciſe, and conſequently leſs 
intricate and leſs expenſive chan they are 
at preſent. 


To effect lo a an End. nothing 
| will be more conducive than the 1 Rites 
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thening the Pleadings in a Suit of that 
great Number of dark and obſcure Re- 


ferences to ancient Cuſtoms and Things, 
with which (though they are now become 


obſolete, and apparently unneceſſary) the 


Proceedings at Law ſtill continue to be 
enveloped, obſcured, and rendered unne- 
cellarily expenſive. 


The following Hiſtorical Treatiſe of 4 


Suit at Law, is intended, not only to 24. 
Iuftrate and explain ſuch formal Parts of 
our Writs and Pleadings, but to point out 

ſuch Parts of them as, having no other 


Foundation than in ancient Uſe and Cuſ- 
toms, 1t is apprehended may be very well 


ſpared, and the remaining Part of the 
Pleadings thereby not only rendered more 


clear, ſignificant and intelligible, but at 
the fame Time leſs grievous to the Client. 


How far the Detail I have engaged in, 


| may be found ſufficient to anſwer the End 


I had in View muſt be left to the Reader's 
Judgment to determine. But, it from 
the Reflections and Obſervations. which 
are ſuggeſted in the Courſe of this Work, 
there is Matter ſufficient pointed out, to 
ſhew the Reaſonableneſs and Expediency 


of ſuch a Reformation in the preſent Mode 
of Law Proceedings, it is hoped ſome 
Gentleman who may be more equal to the 
. will improve upon the Hints I have 


given 
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given, and more effectually point out the 


Manner in which ſuch a Reformation, or 


Amendment, may be brought about; and 
that thoſe who alone have it in their Power, 
will one Day -put a finiſhing Hand to a 


Work ſo extremely neceſſary and ſo much 


wiſhed for. Till ſomething of this Sort 
be done, we mult ſtill puzzle on in the 
obſcure and dark Tracts of Antiquity, in 
which the young Practitioners often loſe 


their Way, to the manifeſt Delay of Juſ- 


| lice, and to the no {mall Expence of the 
Client. 


Kin James the Firſt was ſo ſenſi- 
ble of the great Burthen and Inconve- 


niences of the ſuperfluous Branches in 


Law Proceedings in his Time, that in 


a Speech in the Sar-Chamber in 1614 


(as I have read in an old Trac of J. 
Cooke's) he promiſed to cut them all off, 


though in Reality we do not find any great 


Matter was done towards it in his Time. 


And in the troubleſome Reign of his un- 


happy Son King Charles the Firſt (the 


Martyr to the Laws and. Religion of his 


Kingdom) there was no Time tor Re- 
flection on Matters of this Sort; but in 
the Reign of King Charles the ſecond, 
the Grievances Till ng from hence were 


thought ſo great, that the Courts at Weft- 


minſter, to their Honour be it remembered, 
took the Matter into their Conſideration; 
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and in order to remove the expenſive, in- 
neceſſary, and vexatious Methods of Prac- 
tice then in Uſe, they made a Rule to re- 
gulate the Law Proceedings, by which, 


as well as by ſeveral Acts of Parliament 


and ſubſequent Rules, many luxuriant 
Branches of this overſpreading Vine have 
from Time to Time been lopp'd off. 


But in doing this it is evident that ma- 


ny Intricacies and contradictory Methods 


(with reſpect to the old Grounds of Prac- 


tice, as will be ſhewn) were introduced, 


and many Things which might have been 


fpared were ſuffered to remain; Things 
which at preſent render the Proceedings 
in a Suit not only contradictory, but al- 
together dark and myſterious, and. unin- 
telligible, even, as it is imagined, to one 
half of the Practitioners themſelves ; few 


of them diving to the Bottom for the 


Reaſon and Meaning of their Uſe, but 
contenting themſelves with a ſuperficial 
Knowledge only, juſt as they find them 
directed to be uſed in the Books of Prac- 
tice. 


lt f is well known that there were for- 
merly various Kinds of Actions made uſe 
of upon different Occaſions, eſpecially in 
the Court of Common Pleas ; and the Ori- 
nal Writs employed in ſuch Actions were 
as various as the ſeveral Cauſes of Actions 
upon 
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upon which they were grounded. Hence 


we meet with Actions of Afize, Actions 


upon the ſeveral Writs of Formedon in 


Deſcender, in Remainder, and in the Re- 


verter, Sc. all which are now laid aſide, 


and ſupplied by others, vis. by Ejeft- 


a the ſuing out . Originals 


in the Court of Common Pleas, and filing 
Bills in the King's Bench, were always the 
neceſſary Introductions to a Suit; and tho“ 
theſe are much laid aſide too, (for gene- 


rally ſpeaking they are not uſed in one 
Action in an 4undred, and when they are, 
it is more to enhance the Expence and 
hurt the Parties, than for any real Uſe or 
Neceſſity there is, or need be, for them) 
yet we continue in our Writs and Plead- 


ings many formal Matters which have 
Reference to them, and which (as they 
are mere Formalities, are really unneceſ- 


ſary, and tend only to render the Pro- 


ceedings more intricate and expenſive) 


might very well be ſpared. The fame 


alſo may be faid with regard to many 
other Things now uſed in a Suit; 


When one „ great Number 


of Amendments that have from Time to 
Time been made in Point of Practice, in 
: order to _ the vexatious Behaviour 
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of Suitors towards one another, one would 


imagine no Grievance of this Kind could 


remain; and' yet is not many a poor Man 
at the firſt Inſtance ſaddled with a Bill of 
Coſts of 7 or 87. (and frequently more) 
for dra ing, i gro x and filing a Special 
Original, &. and this for a Debt perhaps 
of ten or twelve Pounds only, when the 


Plaintiff had as ſpeedy a Remedy, and as 


beneficial a one by a Latitat or Capias for 


the ſmallExpence of 1/7. 145. 6 d. includ- 
ing 105. 67. for the Arreſt? It is amaz- 
ing that any Man can reconcile this to 
his own Conſcience, merely by ſaying it 
is the allowed Method of Practice; never- 
theleſs Inſtances of this Kind frequently 
occur, which in my Opinion do not a 


little contribute to the Diſgrace of the 


Profeſſion. 


The Abuſe that was made of the Bill 
of Midleſeæ before the 1 3th of King Charles 
the Secdnd was ſcarcely greater than that 
now hinted at. Then indeed it was in 


the Power of any one Man, at a ſmall 
Expence, to hurt the Credit of many, by 
arreſting them by this Writ, for large Sums, 
and, by not declaring, ſuffer the Ad ion to 


drop without paying any Coſts, Here, 
however, if the Defendant could give Bail 
to the Sheriff, he frequently got rid of the 


Suit; but the TITEL for ſuing out a 
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Special Original is, that the Sheriff ſhall 
not take Bail at all, in order thereby to 
elude thoſe moſt excellent Laws made in 
| Favour of the Liberty of the Subject, or 


elſe to enhance the Attorney's Bill and 
increaſe the Coſts of Suit, which renders 
the Difficulty the Defen ſant lies under, of 
paying the Debt and Coſts, ſtill the greater. 


Tt will be needleſs to mention here any 
further Inſtances of the Abuſe made, or 
the Inconveniences ariſing from the pre- 
ſent Modes of Proceeding, as many more 


will be pointed out in the enſuing Treatiſe, 
in which the preſent Practice will be ſhewn, 


as it is conceived, to be either ſuperabun- 
dantly formal and methodical, or elſe de- 
fective even to a F ault. | 


From what has been faid, it is s appre- 


hended that it will ſufficiently appear to 


the Reader, that by omitting or lopping 


off many merely formal and fictitious 


Matters now uſed in a Suit, and thereby 
reducing our Writs and Pleadings to more 


conciſe, plain and ſignificant Forms, it 


will be no difficult Matter to ſet afide in 


a great Meaſure, if pot altogether, the 
Objections that are made to the ordinary 


Proceedings in Suits at Law, and to ren- 


der the Whole more e intelligible and leſs 
expenſive. 
That 
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That ſome of our Formalities are be- 


come ridiculous to every ſenſible Perſon, 1 
believe will be granted; as alſo, that many 


are uſeleſs and unneceſſary. Let me then 


aſk this Queſtion, whether it be moſt 


prudent to continue ſuch Things, which 
are an Oppreſſion and Burthen upon the 
Subject, in Reference to old Laws and 


Cuſtoms, or to reform and eaſe them by 


new ? 


If it ſhould be objected, that a Refor- 
mation of this Kind may prove hurtful to 
the Practice in general, I can only anſwer 
that I am inclined to think the contra- 


As Things are at preſent circumſtan- 


ced, many People would ſooner be con- 
tented to loſe their Right, than encounter 
with the Dziculties of the Law; for where 
is the Encouragement to a Suitor, when 
after having been at a confiderable Ex- 


pence in order to obtain Juſtice againſt 


ſome litigious Adverſary, perhaps for the 


Omiſſion of ſome mere Matter of Form 


he ſhall become intangled in a Demurrer, 


or ſhall be obliged to drop his Suit, and 


pay Coſts, or go through the whole Pro- 
ceedings afreſh? Or, ſuppoſing he ſues 
for a juſt Debt, he ſhall be obliged to ex- 


pend twice as much as the Debt he ſues 
for amounts to, before he ſhall be able to 


obtain a 7 or Verdict; and after 
1 | = me 
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| he has ſucceeded thus far, he is certain of 


being Money « out of Pocket to carry that 
Judgment 1nto Execution. 5 | 


From ſuch Conſiderations as thele, 


People are often deterred from having 
| Recourſe to the Law in order to recover 
what is ever ſo unjuſtly with-held from 


them. And hence it is that Attornies, 
like Phyſicians and Surgeons, are ſeldom 
applied to but through mere Neceſſity, and 


then, not without the moſt terrible Ap- 
_ preh<nfions for the Colts of Suit. 


And wed there. is but too much Rea- 


ſon for this; for the Law is fo loaded with 
| Stamp Davies and Office Fees, that theſe, 


oether with Counſel's Fees, are ſufficient 


tog 


to deter Men from ſecking for Remedies 
at all. In the mean Time the Attorney 
lies under no ſmall Dithculty to ſatisfy his 


Client, that theſe Fees make up the Bulk 


5 of his Bill. Certain it is, that when theſe 


Fees come to be deducted, there are but 


few Mechanics who would be contented 

weith fo little Profit for their Induſtry, as 
an Attorney is a/lowed for copducting 4 
Suit at Law. | | 


alt is well 3 that not many Years 
ago half a Guinea was the common Fee to 
an Opening Counſel, and in common Caſes 
| a 
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a Guinea to a ſuperior one, or Pleader ; and 
though it is as well known now that there 


is not a Gentleman at the Bar who will ac- 
cept of ſuch Fees, yet there is ſo little 
_ Conſideration in the Allowance of Colts, 


that for this, in common Cafes, no more 


than 1 J. 115. 6 d. is allowed as the common 
Coſts; the Conſequence is, that the extra 


Coſts muſt be paid by the Client. which, 
with Execution Fees, (in all Caſes for 
fmalk Debts of 4 or 5 J.) make the Remedy 
worſe than the Diſeaſe. Is this reaſon- 
able? or is it an Encouragement to Men 
to become Suitors to the Courts of Law 


for Juſtice? This is mentioned asa Hint 


to ſhew the Neceſſity of a more equitable 
Manner of taxing Colts, and not as any 
Reflection upon the Gentlemen at the Bar. 


And here I cannot but obſerve, that 


whilit an Increaſe of Cuſtoms on Goods 


and Merchandiſe affords the Merchant 


and Mechanic an Opportunity of enhanc- 


ing the Prices of their reſpective Commo- 


dities, no additional Weight of Taxes, no 


extraordinary Dearneſs of Proviſions, or 


any other of the Neceſſaries of Life, work 
any Change with reſpect to the Attornies ; 


but what was their Fee three hundred 


Years ago, remains the ſame to this Day. 


Is not this a Hardſhip upon them? 


But 
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But to return. What adds to the Miſ- 


chief ariſing from the preſent Intricacy of 


Law Proceedings, as it reſpects the Prac- 
titioners of the Law, is, that Clients, ter- 
rified by the great Coſts which neceſſarily 


attend the Profecution of a Suit in the 


Courts at Weſtminſter, are driven into an 
inferior Court within the Confines of this 


Metropolis, which greatly ſubſtracts from 


the Buſineſs in the Courts at We ftminſter. 


Is this Court, juſt alluded to, poor Men 
are arreſted for forty Shillings *; a thocking 
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Inducement for having Recourſe to it! 


And there too upon the Service of a Pro- 
ceſs they are preſently run up to an Execu- 
ion, and impriſoned for very trifling Sums, 
with as much Severity as for ever ſuch 
great ones in the Courts above, 


It were 8 to be withed for the 


Sake of the Poor, that Courts of Con- 
 Feience were eſtabliſhed to take. Place 


of it, and that Matters of greater Concern 


were confined to the Courts at Weſtminſter 
only. Though with regard to ſuch Cauſes 
as are not e * a Court of Con- 


— 
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* Sine the publiſhing the firſt Edition of this Treatiſe, 
an Act hath pailed, whereby this Court alluded to, and all 


inferior Courts are reſtrained from dalaine a Detendant to 


bail for ay Sum under 101. 
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ſcience, while the preſent Intricacy and 


enormous Expence attending the Proceed- 
ings in a Suit in the Courts at Weſtminſter, 
continue, ſuch an Alteration can hardly 
be hoped for; for, unleſs a Law be en- 
ated for the Purpoſe, Clients will have 
Recourlſe to that Court, where their Suits 
are likely to be ſooneſt ended, and at the 
leaſt Expence. 


But were the Reformation, ſo much 
wiſhed for, once eſtabliſhed; were our 
Pleadings and Mode of Practice reduced 
to a more plain, leſs intricate, and leſs ex- 
penſive Method, the Difficulties and Hard- 


thips upon both Attornies and Clients 


would vaniſh; and inſtead of ſuch Altera- 


tions proving hurtful to the Profeſſion in 


general, the Obloquies it at preſent la- 


bours under would be removed, Clients 
would find it their Intereſt to apply to 


the Courts above rather than to an inferior 
Court, and the Buſineſs at Weſtminſter 
would not fail of receiving a conſiderable 
Increaſe by it. | 


Pill this deſireable Event is brought 
about, the following ſhort Treatiſe may at 
leaſt ſerve to facilitate the Study of the 
practic Part of the Law, by giving the 
younger Practitioners an Inſight into fo 
much of the ancient Forms and Methods 
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of Practice, as may tend to illuſtrate and 


explain fuck formal Parts as are ſtill re- 


tained in our Writs and Pleadings, and are 


the Means of rendering them obſcure, and 
to many unintelligible. 


Having given the Reader a ſufficient 


Inſight into the Nature and Deſign of the 


following Work, it remains to take No- 


tice of one Objection, which perhaps may 


be made to the Manner in. which it is 
executed. 


It may, very probably, be objected, 


that too many common and familiar Forms, 
which are to be met with in Pooks al- 


ready extant, are here introduced ; but 
the Reader is defired to confider, that theſe 
Forms were introduced either the better to 


explain what related to them, or in order 
to ſhew the Difference therein between 
the two Courts, and were abſolutely ne- 


ceflary for that Purpoſe ; ſuch, however, 


may be eaſily Paſſed « over. 


For the Reſt, I am not t unconſcious of 


many Faults, which may be found in the 


Courſe of the enſuing Pages; I have not 
Vanity enough to think the Performance 


is ſo compleat, or ſo well executed as the 


Subject deſerves. If however what I have 


done ſhould induce ſome abler Pen to cor- 


rect 
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rect its Errors, and more fully point out 


the Reaſon and Grounds of our Writs and 


Pleadings, and expatiate more largely on 


the Means of eſtabliſhing the Reforma- 


tion aimed at, I ſhall think my Time and 


Labour not ill beſtowed; and that I may 


deſerve and hope for that Candour, which 


may be neceſſary to excuſe the Inaccura- 
cies of this Performance. 
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HISTORICAL TREATISE 
0 i * 
SUFT at LAW. 


S the following Sheets are deſigned 
to exhibit the ſeveral Forms of Pro- 


in the Courts of King's Bench and 
| Common Pleas, from the original 
Procefs down to the Execution; fo far at leaſt 


as may ſuffice to explain and illuſtrate the 


formal Parts of ſuch Proceedings, and to 
point out the Grounds and Reaſons for the 
Uſe thereof; it will be proper to ſay ſome- 
thing, by Way of Introduction, concerning 
the Original of theſe two Courts. 


The Court of King's Bench 1s that out of 


which all the other Courts of Law were ori- 


ginally formed. It appears from the moſt 


ancient and authentic Hiſtorians, that in the 
Times of the Saxons and Danes our Kings did 
hold a Court of Juſtice, wherein they uſed to 
ſit in Perſon, and to judge not only according 
to Law, but alſo to Equity; and that as Pe- 
titions and Appeals became burthenſome to 
the Prince, he was under a Neceſſity of ſub- 
ſtiruting ſome Perſon to adminiſter Juitice to 
his Subjects. The Perſon fo ſubſtituted was 
inveſted with proper judicial Authority as the 
| King s Chief Juſtice; and as there was originally 
| B but 


ceedings, uſed in an Action at Law. 
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An Hiſtorical Treatiſe of a Suit at L.aw. 


but one Court for the Determination of Civil 
Cauſes of all Kinds, ſo he had in Effect the 
whole Power, not only of the Chief Juſtice of 
the King's Bench, but likewite of the Common 
Pleas and Exchequer, centered in him for a long 


Time, viz. till the Reign of King Richard hs 25 


ſecond, (as it is preſumed) who made 10 


other Juſtices, and aſſigned to each a diſtinct 
Juriſdiction, that is, one of the North, and 


the other of the South Part of England, which 
ſomewhat diminiſhed the great Authority of 


the former, who notwi ichltanding was ſtill 


looked upon as the Chief, and was accordingly 
{tiled Capitalis Anglie * Fuſticiarius. 

The Court wherein the Chief Juſtice ſat was 
Part of the King's Palace. It was called 
Curia Domini Regis, and was removeable with 
the King's Houſehold. And by the 28 Edv. 
1. c. 5. this Court is to follow the King. In 


this Court all Differences which happened be- 


tween the Barons, and other great Men of the 
Realm, were heard and determined; and like- 


wife all Caufes, as well concerning Common 


Pleas, as Pleas of the Crown ; but Matters of 
an inferior Nature, between Subject and Sub- 


ject, as Contracts, Debts, Sc. were then uſu- 


ally determined in the County, and Hundred 
Courts, which were the original Courts for 
ſuch Purpoſes in thoſe Days. 


—_— 


| »fticiarius —the Reaſon why he is called Fnficia * 


„ius, e. nat Jude, is becauſe in ancient Times the Latin 


Werd for him was Julſticia, and not Juſliciarius, as appears 


1 Elan! it, lib. Zo Co O. teconaly, becaule! le has his Authe 7 
rity by Deputation, and not Ture Mo r7iflratus, Ste Blo. 


And 


14 
* 
5 
944 
. 
P73 
8. 
? 4 
* 
1 N = 
24h 
> 5 
"4 
> 
3 
TS 
Fe 
2350 
* 


Niet 
Latin 


Bears 
i 125 5 
uchs- 


Blo. 


And 


nA 
1 
8 
78 
e 
* 
5 
. VI 2 
b-1- "os 
; I 
9 
3 
5 8 4 
3 
e 
——.—N 
Ws 
Fs 
1 
# 
2 
3 2 
Sr 
EY 
$63 
Ss 
* 
Ag 
g 


An Hi torical Treatiſe of a Suit at Lavw. 


And it is beyond all Doubt that before the 
Conqueſt, theſe two Courts, the County 
Court and Hundred Court, had long been and 
then were the Chief Courts of Law for deter- 
mining all Matters between Party and Party, 
as well Eccleſiaſtical as Civil, and wherein the 


Biſhops uſed to preſide, jointly with the Sheriff; 


nor can 1t be ſaid with any Certainty that there 
were any other Courts of Law ſubſiſting for 
determining Diſputes between Subject and 
Subject; but it is obſerved by ſeveral Hiſto- 
r:ans, that amongſt other the arbitrary Pro- 
ceedings of this King, the Conqueror, © The 


© Biſhops were prohibited from preſiding at 


County Courts or Shire-gemots, in order to 


<« deprive the Biſhops of their Share of the 


« Fines or Mul&s; and that he inſtituted 
© other Courts, before unknown to the En- 


* gliſh; which not only tended to the Incon- 
« venience of the Parties, who were ignorant 


of the Rules and Practices of theſe Courts, 
© but they were under the Neceſſity of follow-. 


ing the Priace, whereſoever he went, becauſe 


they always attended on him.” What theſe 
new Courts were, is hard to determine, but it 


may be preſumed, one was the Court of Com- 


mon Pleas (now 1o called) for at this Time, it 
is well known, that with Reſpect to landed 


Property there was a General Change; and the 


Norman Laws took Place and were ſubſtituted 


inſtead of the Saxon Laws; and the Proceed- 
ings were carried on in the Norman Language; ; 
or Tather that Common Pleas, and Matters with 
Reſpect to Land, were drawn into and deter- 
mined 1n tae King s Court, inſtead of the Coun- 


ty Court, And it is very evident that molt of 
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An Hiſtorical Treatiſe of a Suit at Law. 
our Law Terms are derived from the Norman 


Language during that Period. 
About the Year 1215 in the Diſpute be- 


tween King John and the Barons, and upon 


their adjuſting the Articles of the two famous 
Charters, entitled Magna Charta and Charta de 
Foreſta; one of the Articles was © That She- 


riffs ſhould not hold County Courts above once a 


Month, and that they as well as Caſtellans, Co- 
roners &c. ſhould be reſtrained from holding Pleas 
of the Crown ; before which Time it is to be 


| preſumed, that the County Court uſed to be held 


oftener than every fourth Week throughout the 
Year as it now 1s, and from that Time has been 
the ſtated Time for holding of it, It is alſo as 


certain that Pleas of the Crown as well as Civil 


or Common Pleas were held and determined 
in it. 


Afterwards king Ilen. 3. being requeſted by 


the * Nobility, granted 5 Magua Charta, or 


the Great Charter, that Communia Placita non 
| Sequerentur. 


— 


* Gavin, in the preface to his Readings, ſaith chat until 


Henry 3d. gr anted the Great Charter, chere were but two 
Courts in all, called the King's Courts, viz. the Eæcheguer 


end the King's Bench; which was then called Curia Domini 
Regis, and Aula Regis; becauſe it followed the Court or 
King; and that upon the Grant of that Charter, the Court 
of Common Pleas was erected and ſettled in one Place ccr- 


tain, viz. Weſtminſter Hall, and therefore, after that, all 


Writs ran quod fit coram Fuſticiariis meis apud Weſtm.; 
whereas before they ran coram me wel Fuſticiariis meis, with- 


out any Addition of Place, ſo that Common Pleas, if not 


fryed in the Cornty Court, which was called the Sheriffs 


Court, mutt of courſe have been tried in the King's Bench; 
and by what has been before obſerved, they certainly were, 
eſpecially from the Time of King William the Firſt. In 


Mort, from the bei Obſervations which ! have been hitherto 
made 
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ſequerentur Curiam ſuan, fed in “ loco certo tene: 
rentur. This Great Charter , or the Revival 


of the Saxon Laws of King Edward the Con- 


feſſor, 


— 


made, it may be collected and agreed upon, that the County 
Court took Cognizauce of Pleas of the Crown in ſome Re- 


ſpecs, and allo of Common Pleas or Plea of Land and all 
other Matters between Subject and Subject until the Con- 


queſt; alſo that ſoon 2 2 Conqueſt, the Norman Laws 
with reſpect to T and Services of Land took Place, 


and Pleas of Land were taken up and tried in the King's 


Bench, or rather they were tried heard and determined by 


Juſtices appointed for that Purpoſe, who fat in the King's 
Bench jointly with the Chief Juſtice of that Court, ſo that 
Pleas of the Crown and Common Pleas were held indif- 


ferently in the King's Court or King's Bench, and uſed to 


follow the King; alſo that it thus continued until the Con- 
firmation of Magna Charta by Hen. zd. when the Juſtices 
appointed for trying Common Pleas or Pleas of Land were 
ordered to fit in a fixed and certain Place and not to fol- 
low the King, (which the Chief Juſtice of the King's Bench 
continued to do) and by their being thus ſever'd, they be- 
came a diftin& and ſeparate Court, viz. a Court of Common 


Pieas, ſo that this Court may be rather ſaid to be ſever'd 
from the other, than created by this ſtatute, and from this 
Time the County Court began to loſe great Part of its Bu- 


ſineſs.— The Conſideration of this may help to determine 


our judgment with reſpect to what hath been ſaid of late 


Yeirs of this Court of Common Pleas; viz. that it wa 
created by Mag. Ch. | 8 
In loco certo.— Meſiminſter Hall, with the Eæcheguer, 
vas tie King's Palace at this Time; the Hall was built by 
King William Rufus, and the Courts of Law held there; 
and whenever the King's Houſehold removed from it, the 
Courts of Law alſo did, and followed the King, until the 
making of M. C. from which Time the Court of C. P. 
by virtue thercof, remained fixt, and continued to be held 
in this certain Place, notwithſtanding the King's removing 


ftrom it. And it has continued to be a Place for the Courts 


of Law ever ſince, unleis upon very extraordinary Occaſions. 
+ There is a notable Remark in Hiſtory, that at the 
rene wing the two Great Charters by this King, the Lords 
| 1 Spiri- 
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feſſor, had before been granted by King Henry 
the firſt, to ingratiate himſelf with his Ba- 
rons, 


ä R . 
V 


” 


PN PER I 
E 


Spiritual and Temporal being aſſembled, with each a light- 
ed Taper in his Hand, before him in Wefminfter Hall, the 
Archbiſhop of Canterbury denounced a Curſe ↄgainſt thoſe 
who ſhould violate the Laws, or alter the Conſtitution of 
the Kingdom. Afﬀeer winch the Lords threw down their 
lighted Tapers upon the Ground, crying out, So may the 
Souls of theſe, who ſhould violate the Charters, /moke and 
frink in Hell. So precious were thoſe Laws then eſtecmed, 
and are now reckoned, and it is hoped ever will remain the 
Bulwark of Engliſh Liberties. This Anathema was denoun- 
ced May 3, 1253. There was another Excommunication 
againſt the Breakers of this Charter, denounced the 25 Ed. 1. 
By this laſt mentioned Act (25 EA. 1.) it was ordained 
that theſe two Charters ſhould be ſent under the Great Seal 
to all Sheriffs to be publiſhed in the County Court 4 times 
In the Year in full County. And to all Cathedral Churches 
to be read to the people twice in every Year. It was alſo 
ordained “ That if any Statute be made contrary to the Great 
Charlier, or the Charter of the Foreſt, that ſpall be holden 
« for none Do 
It is worthy the Remembrance of every Engliſhman, that 
ſo great was the Power of the Pope at this Time, over a 
blind ignorant and bigotted People, that after he had inter- 
dicted the Kingdom and excommunicated King John; ab- 
ſolved his Subjects from their Oaths of Allegiance and not 
only depoſed the King but abſolutely gave away his King- 
dom to Philip of France, and ſtirred up the Barons to aid 
Philip by making War againſt their King; but that King John 
no ſooner made Peace with the Pope, by a moſt ſhameful Sub- 
miſſion in reſigning his Crown, without the Conſent of his 
People, and receiving it again from Pandolph his Legate 
to hold as a Feudatory of the Church of Rome, and alſo 
agreeing to pay a very large Sum of Money; but his i»fal- 
lible Holineſs then changed Sides; and not only abſolved the 
King aad excommunicated the Barons, but when the Char- 
ter of Liberties was ſhewn to him, for which they contended, 
- He cry'd out. What, do the Barons of England endea- 
; | vour to dethrone a King who-has taken upon him the holy 
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As Thhtorical Treatiſe of & Suit at Law. 


rors, in Prejudice to his elder Brother Duke 
RIO and afterwards by King John, and was 
: Bone of Contention between the Kings and 
ter Subjects for near 200 Years; being ſome- 
times granted, then recalled, not being fully 
confirmed to the Subjects until the gth « of this 


King. 


Liberties, (it not being deemed an Act of Par- 


lament, but a new Declaration, by this King, 


of the old fundamental Laws of the Land or 


Liberties of the Subject) the Court of Common 
Pleas was ſevered from the King's Bench, (lo 


called ſrom an old Saxon Word, "Banc, Genity- 
ing an high Seat whereon the Kings uſed to 
ſit) ; for before this Charter, all Pleas were held 


indifferently therein, and conſequently the 


Commen Pleas did follow the King, Ubicunque 


fuerit in Anglis, with the Court of King's 


Bench ; and though ſome have been of Opinion 


that the Court of Common Pleas was created by 
Magna Charta, yet by the Proviſion in the next 


Chapter, viz. Ft ea que per eoſdem, (1. Juſtici- 
arios Itinerantes) propter Diſſicullatem aliquorum 
Articulorum, terminari nm pojunt, reſerantur ad 
Jaſtici iar ios noſtros de Banco et ibi ter minentur, it 


is manifeſt that at the Time of making of Mag- 


na Charta there were Juſticiarii de Banco; which 
ruſt, as my Lord Coke obſerves, be meant of 
the Common Plea This 1 is eaſily reconciled, 


— 


Croſs and is under the Protection of the Apoſtolic See, and 
would they enferce him to transfer Ve Dominions of the Ro- 
2141 Charch to others] By Saint Pete, this mutt not go unpu- 
nith-d.” And then by a definitive Sentence he damn'd and 
callated for ever the Charter of Liberties, and ſent the King 
4 Bull containing that Sentence at large, See Echard, &c. 
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By his Act, or rather Charter of Engliſh 
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An Hiſtorical Treatiſe of a Suit at Law. 
by confidering that Juſticiarii de Banco uſed to 
fir, and all Pleas were held indifferently, in one 
and the ſame Court which was the King's Hench; 
but after that Charter was granted Common 
Pleas were ſever'd and held apart, and became 
the Buſineſs of a diſtinct Court, viz. of the 
Court of * Common Pleas. | 

At this Time, 'tis ſaid, began the Study of 


the Common Law, and the Chief Juſtice of the 


King's Bench was no longer ſtiled Capitalis 
Angliæ Juſticiarius, but Capitalis Juſticiarius 
ad Placita coram Repe tenenda, vel Fuſticiarius 
de Banco Regis; and the Chief Juſtice of the 
Common Pleas was ſtiled, Juſticiarius de Banco. 

The two Courts being thus ſeparated, the 
King's Bench was now eſpecially exerciſed in 
criminal Matters and Pleas of the Crown ; and 
the handling of private Contracts, and civil 
Actions, was left to the Court of Common 


Pleas, which ſeem, by the 12 & 13 Ch. of 


M. C. to be eſpecially limited to this Court, 
and the King's Bench to be thereby reſtrained 
from holding Pleas thereof: and therefore, 
afterwards, all Writs returnable in the Common 
Pleas were returnable Coram Fuſticiariis noſtris 
apud Weſtmonaſterium ; but Writs returnable in 
tne King's Bench continued: to be returnable 
Coram Rege, vel Coram nobis ubicunque fuerimus 
in Anglid, 

Therefore, when we read at this Time, (as 
we often may) that The Suits in the King's 


* The Common Pleas Was anciently ſo called Ann 2 
Edw. 3. c. II. becauſe, faith Camden, Communia Placita 


inter Subditos ex Jure noftro, qued Commune e in Hoc 
a! pops 


« Beach _ 
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«© Bench were originally Suits for Offences only, 
« and Matters that were againſt the Peace of 
« the Realm, c.“ here the Term originally 


mult be underſtood to mean immediately after 


Magna Charta, for before the making of this 


Statute (ſays my Lord Coke) Common Pleas 
might have been holden in the King's Bench, 
and all Writs were returnable in the ſame Bench; 


and becauſe the Court was holden Coram Rege, 
and followed the King's Court, and was re- 
turnable at the King's Will, the Returns were, 
Ubicungue fuerimus in Anglia; whereupon ma- 
ny Diſcontinuances enſued, great Trouble was 
given to the Jurors, great Expence to the 
Parties, and great Delay of Juſtice : for which 
Cauſes this Clauſe of Magna Charta was made. 
And the Pleas of the Crown were divided into 


High Treaſon, Miſpriſion of Treafor, Petty Trea- 


fon, Felony, &c. and were limited to this Court, 


becauſe contra Coronam et Dignitatem !{c7is; 10 


that of theſe the Common Pleas cannot hold 


Plea. But to ſhew that Common Pleas may be 
holden in the King's Bench, my Lord aſſigns 
theſe Reaſons, viz. 1ſt, It is to be obſerved, 


the King is out of the Statute, and may ſue in 


that Court; 2dly, If a Man be 77 Cuftody of 
that Court, any Perſon may charge him with 
an Action therein for Debt, Covenant, or the 
like perſonal Action, becauſe he that is in 
Cuſtody, ought to have the Privilege of that 
Court; 3dly, Any Action that is Quare Ji et 
Armis, where the King is to have a Fine, (of 


which hereafter) may be ſued in that Court; 


4thly, Replevins may be moved thither; 5thly, 


Albeit originally the King's Bench be reſtrained 


by this Act to hold Plea of any Real Action, 
yet by a Mean it may, as when removed thi- 
2 ther 
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ther by a Writ of Error from the Common 
Pleas, &c. This leads us to ſhew by what 
Means the Court of King's Bench, ſoon after 
the making of Magna Charta, drew to itſelf 


the Cognizance of Civil Actions, as at this Day, 
| notwithſtanding that Statute. | | 
Firſt, as the Court of Common Pleas had it' $ 


Juriſdiction by an gina /7rit out of Chancery 
ſo (after the ſettling” that Court at * etminfer, ; 


which became the {ole Court for Civil Mat- 


ters, and by which, great Variety of Buſineſs, 
and Profit accrued to it) the Courc of King's 
Bench, in order to hold Plea of Civi] Actions, 


very ſoon claimed a Right to hold Pleas of 


Actions of Treſpaſs * en the Caſe, by the like 
Original, being made returnable therein; a 
Treſpa/s ſuper Caſum, being conſidered, in it's 
Nature, to be an Action of Treſpaſs; and all 


Treſpaſies being contra Pacem, the King's Bench, 


by this Means, aſſumed the Cognizance there- 


af; 


Secorudly, As to Pleas of Debt T, and Real 
Ackicus, or Pleas of Land, they for ſome Time 


2 
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7 = was "called an Fon 22 Ca, ps n The 


oe een of the Cafe, according to he "es 11 "oft 
FFC 


+ Furherb. NM. B. fe. 119. 5. 5 k. declares that 
there 15 no Writ in Law for Debt, Tx a Juſticies, which 


> a judicial Commiſſion to the Sheriff to determine the 
Matter ne amplius inge Clamorem audlamus; ſo that the 
King's Tench ought not to be troubled with the Matter at 
all: or, if by Ors inal, in the Common Pleas. Is not the 


Or: ginal it [elf 2 . * And Kitc. in Ret. Bre. Fu. 


4 Tir Cam. Paxk, declares, that Sum nions, Attech:ment, 
and id Berl. fuccemavely d1itinct I5 Day 5, is the only r- 
ceis at Common Law tor Debt. 
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longer continued cognizable in the Commen 
Pleas only ; for, as to Debt, that being certain 


and demandatory, it could not come under 
the Title of an Action Super Caſum, and con- 
ſequently the King's Bench could have no Pre- 


tence for a Writ to be returnable therein, to 


compel a Perſon to appear in ſuch an Action: 


therefore, at length, it became the Method of 


the King's Bench, in order to take Cognizance 
of Debt likewiſe, to file a Bill againſt the De- 


fendant, thereby ſuppoſing him to be already 
in the Cuſſtody of the Marſhal of the King's 


Houſhold, (if not really ſo) in which Caſe the 
Plaintiff had Liberty to declare againft him 
there in Debt, rather than the Marſha] ſhould 
have his Priſoner taken from him, to be charged 
in another Court ; we may obſerve, that one 
of my Lord Coke's Reaſons, which he aſſigns, 


why Common Pleas might have been holden in 


the King's Bench, is, that if the Defendant 3e 


in Cuſtody of that Court, Sc. and indeed this 
uſed to be the real Caſe at firſt, and it was 


not grounded on, a Suppoſition only, as after: 
wards it was; and this, at length, introduced 
the feigned one; that is, the now preſent Me- 


thod of declaring againſt a Defendant in the 


King's Bench, as being in the Cuſtody of the 


* Marſhal of tbe King's s Marſha lea. And the 


FE — — 


* Marſhal [ Mareſcallus] of the King's Houſe, other- 
wiſe called Knight Ma, goal, uſed to exerciſe his Autho- 
Tity in the King's Palace, in hearing and determining all 
Pleas, and Suits, between thoſe of the King's Hcuſe and 
Perſons within the Verge, and puniſhing F aults committed 
there, ſee 18 Ed. 3. &c. and Marſpbalſca was the Court 
or Seat of the Marihal. The Marfal/ea Priſon, in Seutb- 
wwark, is of late F nen though perhaps derived from 
the former. 
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An Hliſtorical Treatiſe of a Suit at Law. 
Proccedings by the Original out of Chancery in 
Actions Super Caſum, as at firſt uſed in the 
King's Bench, came to be likewiſe ſupplied by 
this very Method of declaring, and the Origi- 
nal in ſuch Caſes became to be diſcontinued. 
Hence you fee aroſe Actions on the Caſe in 
the King's Bench, from hence filing Bilis, and 
declaring againſt the Defendant, as in Cuftody 
of the Marſbal. 

As to Real Actions, or Pleas of Land, theſe 
continued ſtill longer cognizeble only in the 
Common Pleas, by Writs of Right, Writs of 


Atze, and other original Writs iſſuing out of 
Chancery, and returnable therein; but theſe . 


being now generally diſuſed, by Ejetments 


taking Place of . theſe Real Actions; and as 
Ejeciments are Actions of Treſpaſs, (at leaſt 


grounded on ſuppoſed Treſpaſſes) and fo con- 


ira Pacem, they conſequently became likewiſe 


copgiizable in the King's Bench; dut this is ill 


upon ſuppoſing the Defendant in Cuſtody, Sc. 
for that is the Ground-work of the Cauſe de- 


pending there, unleſs it is by Orignal out of 


Chancery. So that, at preſent, the Court of 


Commun Pleas ſeems to have no more to do in 


Real Actions, (except in paſting Fines and Reco- 
deries) then the Court of King's Bench. | 
The Ejefione Ferme's, to recover the Poſ- 
ſeſſion, became frequently in Uſe in Henry the 
Eighth's Time, and is now the moſt com- 


mon Means of trying Titles to Land, inſtead 


of Real Actions; from which Time the Courts 


of Kings Bench and Common Pleas ſeem to 


have had a concurrent Juriſdiction in all Civil 


Matters-except as to Fines and Recoveries, as 
at this Day, | 
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An Hiſtorical Treatiſe of a Suit at Law. 
Of an action. 


ned to be, 4 Right of proſecuting to Fudgment 


for what is due 16 One's Self”; or, A legal De- 


mend of One's Right. And it is of two Kinds, 


one that concerns Pleas of the Crown, the 


other which concerns Common Pleas. And 
this of Common Pleas is divided into Actions 
Real, Perſonal, and Mixed. 


The Salt, or following the Proſecution un- 


til Judgment, is regularly called an Action, but 


not afterwards; and therefore it is, that a 
| Releaſe of all Actions is not a Releaſe of an 


Execution, becaule the Hæecution doth begin 


after the Action doth end. The Foundation of 


the Action is an original Writ, and doth deter- 


mine by the Judgment; but Writs of Execution 


are called Judicial, becauſe they are grounded 
upon the TRENT. 


Of the commencing an Aion in the 
King's Bench. 


The Commencement therefore of an Action 


in the King's Bench was, at firſt, by an original 


Writ out of Chancery, in hike Manner as was 
uſed in the Commen Pleas; or elſe it was by 
fling a Bill againſt the Defendant, both which 
Methods till continue to be mace uſe of, but 
the common Method is by Bill. 

If the Action was commenced by Bill, the 
Defendant was, and now is, ſuppoſed to be 
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* 
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An Hliſtorical Treatiſe of a Suit at Law. 
in the Cuſtody of the Marſhal of the King's Mar- 


ſhalſea, as before obſerved. - The particular 


old Direction of this Bill is loſt by Diſcontinu- 


ance, though it is reaſonable to ſuppoſe it was 


to this, or the like Purpoſe: : 


Ti ; the Tuſlices of cur Lord the King, before 
the King himſelf, 


B. #4 wil.” AB complains of CD. being in 
the Cuſtody of the Marſhal of the Marſhal- 
fea of our ſaid Lord the King, before the 
King himſelf. For this, to wit, That where- 
as, &c. letting forth the Complaint, or 


Cauſe of Action. 
Upon the Mling this Bill, a 0 uſ.d to 


iſſue to ſummon the Defendant to appear 
before the Lord the King, on — (a certain 


Return Day) whereſcever he ſhould then be in 
England, to anſwer the Bill. This Proceſs was 


called a Bill of that County wherein the Court 
chen reſided, (as at preſent it is called a Bill 
of Middleſex) becauſe the Marſhal, being an 
Officer of the King's Houſhold, (in whoſe 
Cuſtody the Defendant was ſuppoſed to be) 
was then in that . "Oi 


Middleſex, to wit. It is commanded the She- 


riff, that he take A.B. if be be found in 


his Beiliwick, and ſafely keep him, ſo that 
ge may have his Body before cur Lord the 
King, s N whereſoever, Sc. to 


anſwer to C. D. ha Plea of Treſpaſs, and 


that he have there then this Precept. 
| 75 Bil. | E — 
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An Hiſtorical Treatiſe of a Suit at Laco. 


This ſhort, and commandatory Proceſs 
was ſigned per Bill.m, (to ſhew the Suit was 
by a Bill filed, and not by Original) and 
with the Name of the chief Clerk affiened to 
inroll Pleas in the Court before the King himſelf ; 


and it iſſued upon the Hill's being filed: but 


in caſe the Defendant had made his Eſcape, 


and was not to be found in that County, 


(which was ſuppoſed to be the Caſe when the 
Defendant lived in any other County) then the 
Sheriff returned the Writ with Nen ef inven- 
tus; upon which a fecond Writ iſſued into 
the County where the Defendant lived or was 

& This ſecond Writ was called 
a Teſtatum, but it afterwards gained the Name 
of a Latitat, from that Word therein, Cum 


Teflatum eſt qucd Latitat, Sc. and is in the 
Nature of a Teſtatum Bill; and in this ſecond 


Writ of Latitat, the very Return of the Fill 


uſed to be inſerted therein, inſtead of the Words 
« ft a certain Day now paſt, Sc.“ till which 
Afterwards 


Time the Latitat could not iſſue. 
it became the Method, firſt to ſue out a Bill, 
and to get it returned of Courſe by the Sheriff, 
and . to ſue out a Latitat; and this Me- 
thod continued (as 'tis preſumed) a long Time 


(7. e. until about go Years ago) when for 
eaſing the Subject, and for expediting Juſtice, 
(as it was called) it was contrived to put theſe 
two Writs in oe; ſo that the Defendant might 


be attached in any other County than that 


wherein the Court reſided, without firft ſuing 


out and filing the Bill of Middle, ſex. Ard this 


Was done, by only ſuppoſing in the Latitat, 


that a Bill had iſſued, and was returned, New 
et inventas, and filed; as the Letitat irfelf nov 
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An Tliſtorical Treatiſe of a Suit at Lay. 
GEORGE the Third, &c. To the Sheriff of 


B. greeting. Whereas we lately commended our 
Sheriff” 4 Middleſex, bat ve ſoould take A. B. 
and C. D. if they might be found in his Baili- 
wick, and keep them ſafely, ſo that he ſhould 
have their Bodies before Us at Weſtminſter, at 
a certain Day now paſt, 7% anſwer to E. D. in 
a Plea of Treſpaſs ; and our ſaid Sheriff of Mid- 
dleſex a? that Day returned to Us, That the 
aforeſaid A. and C. are not found in his Baili- 
WICK © whereupon, on the Behalf of the ſaid E. it 
zs ſufficiently atteſted in our Court before Us, that 
the aforeſaid A. and C. do run up and down, 


end ſecret themſelves in your County. Therefore 


we command you, that you take them, if they 
may be found in your Bailiwick, and ſafely keep 
them, ſo that you may have their Bodies before 
us at Weſtminſter, on . next after 


to anſwer to the aforeſaid F.. of the Plea afore- 
faid; and that you have there then this Writ, 


Fitneſs, W. Lord M. at Weſtminſter, the 


Day of In the firſt Year of our 3 
1 ee, 


A. B. and C. D. you are ſerved, Sc. V. poſt. 


Though this firſt Proceſs is called a Bl, 
(in all Probability from the Words per Billom 
at the Bottom, to ſhew it is grounded on a 
Bill filed, and was not by an Original out of 
Chance! 5) vet this is not that Bill, you lee, 
Which ſuppoſes the Defendant to be in the 
Cuſtody of the Marſbal, Sc. This Bill, or 


| Proceſs, is a Summons only for the Defend- 


ant to appear, and anſwer the other; which, 
conſequently, was filed before this Proceſs 
iſſued. Nor is this called My Bill, but 
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An I: Aorical Treat! iſe of a Suit at Law. 


original Bill, or Declaration, (which in this 


Court is called a Bill) and uſed to be filed. 
before the Proceſs iſſued, or againſt the Return 
thereof: and ſuch a Bill 78 ſtill preſumed to 


be filed, -to warrant every Declaration in this 
Court, (though it is never filed now, but of 
Neceſſity, unleſs it be againſt Priſoners, or At- 
tornies and Officers of the Court) and upon 


the Defendant's Appearance, the Declaration 


is received as a Copy of it only. See Styles's 
Pract Reg. 210. where the filing the Bill is 
ſaid to be the Ground-work of the Cauſe de- 


pending; and is, as the Original in the Common 


Pleas, which gives the Court a Juriſdiction to 
hold Plea of the Matter therein complained of. 


Having ſeen the Original and Nature of the 


Bill, by which a Suit was, and is now uſually 
commenced in the King's Bench, and of the 


Summons, that is, the Bill of Middleſex ; let us 


ſee how a Suit uſed to be, and is now begun 
in the Court of Common Pleas. 


Of the Commencement of an ation fn the 


Common PPleas. 


Since Magna Charta, the Commencement of 


every Suit in the Common Pleas (unleſs againſt | 


Attornies and Officers of the Court) is by an 


original Writ iſſued out of the Court of Chax- 
cery; which, by it's being made returnable 
therein, gives the Court a Juriſdiction to hold 
| Plea of the Matter therein ſpecified ; (as it 


does the King's Bench, when made returnable 
in that Court) for though this Court was ſevered 
from the King's Bench by Magna Charta, for 


Au- 


the trying of Common Pleas ; yet it had: not an 


IS 
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As Hliſtorical Treatiſe of a Suit at Law. 


Authority thereby to proceed in ſuch Matters 


ex Officio; but there was from the Beginning 
a Precedent for it's Proceedings, and Rules of 


Practice; and that was the County Court; now 
as the Sheriff in his County Court could not 


take Cognizance of a Plea of Debt, or Dama- 
ges, above forty Shillings, without the King's 
Writ ; therefore in every ſuch Caſe, a Writ 
iſſued out of the Chancery directed to the She- 
Tiff to give him a Juriſdiction to hold Plea 


thereof, and was the original Writ for trying 
ſuch Cauſes: So the Common Pleas, being de- 


ſigned to be a Court of a ſuperior Nature to this, 
in all Matters of a civil Nature, between Sub- 


ject and Subject, required ſomething in every 


ſuch Cauſe to give it a Juriſdiction to proceed 


therein; and this was done, by taking the like 
Original Writ out of Chancery, as was uſed for 


the County Court, but made returnable before 


the Juſtices of his Majeſty's .Court of Common 
Pleas at Weſtminſter ; the very iſſuing of the 
Writ, ſuppoſes the Cauſe of Action to be above 
forty Shillings, and alſo that the Court ought 


not, or rather, that it is beneath the Dignity of 
the Court to take Cognizance of any Thing un- 


der; and it ſeems that much of the Method of 


the Practice of the County Court was taken up 
by this ; for Inſtance, at this Time the old Law 


of Frankpledge *, as eſtabliſhed by King Alfred, 


All 


* It is obſervable that though the Law of Frankpledge - 


is diſuſed as obſolete; yet it was never legally ſet afide : 


therefore the Summons grounded on the Plaint in the 


County Court very reaſonably continues the old Form, vix. 
Berks, to wit, W. E. E; Sheriff of the County aforeſaid, 
To the Bailiff of the Hundred of O. and R. S. my Bailiff 
Jointly and ſeverally greeting. Becauſe A. B. at my Court held 
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An Hiſtorical T reatiſe of a Suit at Law. 


ſtill prevailed in all the Kingdom; and therefore 
the Original was framed in purſuance of it, and 
Pledges to proſecute uſed to be returned there- 
on. Now the Method of procuring this Ori- 
ginal was, by making a ihort Note to the Curſi- 
tor of the County, which Note was called a Præ- 
cipe, or Pone. Theſe were varied according to 
the Nature of the Action; and four Defendants, 
and no more, were to be inſerted therein: And 
upon this, the Curſitor made out the Original, 
and gave it to the Attorney; under Seal. The 
Original in Cale run thus: 


CHARLES, zy the Grace of God, &c. To 
the Sheriff of Berkſhire, greeting. If A. B. 
makes you ſecure to proſecute his Claim, then put 


C. D. late of Wantage, in your County, Yeoman, 


by ſure and ſafe * Pledges, that he be before our 
Juſtices ot Weſtminſter, in eight Days of St. 


— 


| for the County aforeſaid, 'complains agoinſt 8. 9 of a Plea 


of Treſpaſs on the Caje ; and hath found Pledges of proſecu- 
ting and fo forth, Therefore I command you and each of you 
that you ſummon, &C. | : 

* Pledges.—Plegit dicuntur Perſone qui ſe obligant ad 
bee, ad quod qui cos mittit tenebatur. The Reaſon of theſe 
Pledges is ſet forth in the Writ, and they uſed to be 
actually found, and ſtand Securities to anſwer the Fine; 


and alſo ſuch Coſts and Damages as the Defendant or 


Tenant ſhould be put to in all Perſonal or Real Actions. 


Afterwards they were only found in Real Actions; but as 
theſe came to be diſuſed, they were, and are now, become 
 feigntd Pledges, and uſed only as Matter of Form, to 


agree with the Writ, and ſignify now nothing, unleſs to 
ſhew what the Practice once was. It is faid, that if the 
Plaintiff was a poor Man, and couid not find Pledges, he 
pledged his Faith, and then the Writ run, “If A. B. ſpall 


made you ſecure to proſecute his Claim by his Faith, becauſe 
Le is poor, then put, &c.“ 1 c - 
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Hilary, 7% anſwer to the ſaid A. B. in a Pla, 


that * whereas the ſaid C. D. on the 10th Day 
„ December in the ſecend Year of the Reign, 
Kc. (ſo on, reciting the whole Complaint or 
Declaration in the Writ) 20 the Damage of the 
aid A. B. 30 J. and have you there the Names 
of the Pledges, and this Writ. Witneſs Ourſelf 
at, &c. | | | 


The Original, we obſerve, was twofold ; 


firſt, for the Sheriff to take Security from the 
Plaintiff to proſecute his Suit, / fecerit te ſe- 
curum, c. and then to put or ſummon the 
Defendant, unc pone, C. &c. nor indeed could 
the Sheriff even ſummon him by good Sum- 
moners (as the Method then was) except the 
Plaintiff had firſt indemnified him by giving 
good Pledges, that his Claim was juſt as the 
Words of the Original did import, viz. /i A. B. 
fecerit te ſecurum de clamore ſuo proſequendo tunc 
Summoneas C. D. per bonos Summenitores, &c. 
wich ſhews what excellent Proviſion the Com- 
mon Law made to prevent frivolous, vexatious, 
and groundleſs Suits; nor was it leſs careful in 
ſecuring a Man's juſt Right and Property; 
and this was taken up by the Courts of King's 
Bench and Common Pleas, from the general Law 


In the Original, the Complaint, or Declaration, is 


fully ſet forth, that the Defendant might know the 
Canſe of Action; but in the King's Bench it is ſet forth 
in the Bill filed, as that is the Original there, to which 
the Defendant, by the Bill of Middleſex, was fummoned 


to appear and anſwer ; aud he being ſuppoſed to be al- 


ready in the Cuſtedy of the Marſhal, there was no Occaſion 
for any other Additien : and we may ſuppoſe this is ſtill the 
Reaſon why no Addition is given to the Defendant there, 
as it is done in the Common Pleas. 
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An Hiſtorical Treati iſe of a uit at Low.. 
of * Prankpledge, then in Uſe, whereby all the 


TFreemen in the Kingdom were formed into ſuch 


admirable Communities, and Fellowſhips, that 
all the Members thereof were Pledges for each 
other, and refponſible for one aner fer, as well 
in Caſes of. private Debts and Contracts, as for 
public Peace and Security ; and therefore no- 
thing could be bought or fold, but in the Pre- 
ſence of two Vouchers, at leaſt, of the ſame 


Hundred- or Community ; by which you ſee 


the Common Law aimed as well to prevent 
the committing of Wrongs, as the providing 


Remedies for Wrongs, when committed. And 
hence on good Reaſon, Pledges de Projequendo 


were introduced, and actually given by every 
Plaintiff in this Court, on his commencing 


every Suit, before the Defendant was ſum- 
moned or attached to appear. 

The Original being made out, it was given 
to the Sheriff to be properly executed, and 


returned ; there was this Difference attended 


In Þ Caſe, Treſpaſs, Trover, and Ejettment, 


an Attachment of the Defendant's Goods, by 
the Sheriff, was the firſt Proceſs on the Origi- 


nal, in which Caſes the Defendant was hurt ; 
therefore here the Writ commands the Sheriff 


that he mould take Pledges for the Defendant's 


* Omnis Homo qui voluerit je teneri pro libero, fit in Fleginz 
ut Plegius eum haveat ad Jiſticiam, /i quid offenderit, &. 
was the Law of William the Couqueror. 

t It is from this, that the formal Beginnings of the 


Declarations in this Court vary as they do, for they {ill 


refer to this Practice. For by the Declaration in Cee, Ec. 
it is ſaid the Defendant avas attached to anſwer. And in 


Debt, Cc. it is thereby ſaid that the Defendant avas ur- 


moned to anſwer, c. V. under Declaration. 
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Appearance; but in Det, Covenant, Annuity, 
Account, Detinue, and Replevin, the Sheriff be- 
gun by ſummoning, or warning the Defend- 
ant to appear, in which Caſes the Defendant 


was not hurt, in the firſt Inſtance; ; and there-' 


fore here there was no Command in the Writ 
for the Sheriff to take Pledges of the Defend- 


ant, but in every Caſe the Sheriff was directed 


by the Writ to take Security from the Plaintiff 
to proſecute his Suit. The Writ run thus in 


Caſe, Treſpaſs, and Ejefiment : 


CAR. Ec. Vic. B. Hal tem. Si A. fecerit te ſe- 
curum de clamore ſuo proſequend” tunc pone per 
Vadios et Salvos Pleg. B. C. nuper de, &c. 
quod fit coram Juſt. noſtris ap Weſtm' in 
Oct. Sc. ad reſpond' A. D. quare cum, Sc. 


(vel quare Vi et Armis, Sc. ad dampnum, 


Sc. ut dicit Et habeas ibi nomina Pleg et hoc 
Breve. Teſte, c. 


And in Debt, Co venant, Annuity, er, 
Detinue, and Replevin, the Writs were thus, 
VIZ, 


CAR. tee. Fre. B. At tow Præcipe C. D. nuper 
de, Sc. quod juſte, &c. reddat A. B. go lib. 
quis ei debet et injuſte detinet ut dicet Et niſi 
fecerit et præd A. fecerit te ſecurum de cla- 
more ſuo proſequend” tunc Summoneas per bonos 
Summonitores pred” C. quod fit coram Juſt. 
noſtris apud Weſtm' in Oct. &c. oftenſurus 
quare non fecerit Ft habeas ibi ſum et hoc 


E reve, Teſte, Sc. 
Only 
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An Iliſtorical Treatiſe of a Suit at Law. 
Only in Covenant it was, quod teneat, Sc. 


Conventionem, ec. And in Replevin, quod 
juſte et fine Delatione Replegiari fac” A. c. 


However, notwithitanding this, the Sheriff 
uſed to take Pledges in Delt, Sc. for unleſs he 
did, it was thought there was not ſufficient Au- 

thority from the Return to warrant any further 
Proceſs. In neither Caſe originally was the Body 
of the Defendant ærreſted, ſo tender was the 


Law of a Man's Liberty; unleſs the Sheriff 


returned Summoneri feci in Treſpaſs, Sc. and 
the Defendant did not appear, then the Court 


awarded a Capias, or a Diſiringas, as they 


thought fit; and in Debt, Sc. the Court 
awarded an Attachment and Diſtreſs infinite : 
but when the Sheriff returned Nil habet on the 
Original, then the Capias was awarded even in 

Debt, and fo on to the Alias & Pluries, and 
then to the Outlawry, on Non nn re- 
turned on theſe Writs. 


We may obſerve that theſe Proceſſes were 


only to enforce the Defendant's Appearance, 
and iſſued on his Contempt in not appearing, 
on being ſummoned; for if the Defendant ap- 
peared after an Attachment or Diſtringas, his 
Goods were thereupon diſcharged by the Court; 

and if he was arreſted on the OO he could 
ſue out a Writ of Mainprixe. 

But when thoſe real Pledges came to be 


diſuſed, the Sheriff afterwards uſed to return 


the Original of courſe, thus: 


5 John Dee 
Pledges to proſecute ] and | 
Pp 85 Richard Ree. 
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The within named C. D. hath nothing in my 
Bailiwick whereby to ſummens him. The 
Anſwer of A. C. Ei; Sveriff. 


Upon which it was carried to the Tilazer of 
VU; 
the County, for ſuch further Proceſs to be 


made out thereon as was required, either to 


arreſt the Defendant, or ſue him to an Out- 
[awry ; and then the Original was filed by the 
Fijazer, with the Cuſtos Brevium, for a Teſti- 
mony that the Court had a Juriſdiction to take 
Cognizance of the Matter therein; for upon 
filing the Writ, the Court became poſſeſſed of 
the Suit. 

But ſtill the more ancient Practice was, (be- 
fore theſe common or feigned Pledges became 
abſolutely in Uſe) that when an Original was 
ſued out againſt a Knight, Eſq; or Gentle- 
man of Worth, who had ſufficient Lands or 
Tenements in the County, for the Sheriff ſtill 
to execute the Original, by ſummoning the 


Defendant; for if it was returned of courſe by 


Nil habet as above, the Defendant might have 
brought his Action againſt the Sheriff for diſ- 
abling him in his Eſtate. And if Pledges were not 
found to the Sheriff, by the Plaintiff (or in the 
Chancery befòre upon taking out the Original, 
which uſed often to be done for Expedition) yet 
they might be found afterwards in the Court 


wherein the Writ was returnable, rather than the 


Writ ſhould abate for want thereof. And bur 
of late Years, notwithſtanding the Diſuſe of 
real Pledges, it theſe common or feigned Pledges 
were not returned by the Sheriff, upon. the 
Original, it was Error, and the Defendant 
might plead it in Abatement, How was this 
| T7 con- 
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An Hiſtorical Treatiſe of a Suit at Law. 


conſonant to reaſon ? Severe Practice indeed! 
But this, though late, was remedied in Bayn- 


ion v. Mayſer et al cha 16 Car. 1. 


On the Diſuſe of real Pledges, a new Method 
of Practiſe was introduced; for the Method 
of firſt ſuing out, and executing, or even get- 


ting the Original firſt returned of courſe, came 


to be dropped; 


and for Eaſe and Expedi- 
tion, the Practice came to be, for Attornies to 
make out a Precipe for a Capias, which the 
Filazer, as now, made out, and afterwards, at 
his Leiſure, entered the ſame upon a Roll; 

which Roll, at the End of the Term, he de- 
livered to the Curſitor, who thereby made out 
the Originals to warrant ſuch Capias's all at 
once; and giving them to the Filazer, he filed 
them with the Cuſtos Brevium, which Practice 
is {till uſed; fo that the Original is, now, be- 
come a meer uſeleſs, and as it is preſumed, an 


unneceſſary Proceſs, unleſs conſidered as a 


Proceſs ſued out, and filed, meerly to give 
the Court a Juriſdiction to hold Cognizance 
of the Matter therein, which certainly was not 


the only End and Intent of it. 


An Outlawry, originally, was not uſed in 


Civil Actions; for in the Reign of that ever 
memorable, great and good King Alfred, and 


until long after the Conqueſt, no Man was 


outlawed bur for Felony, the Puniſhment where- 
of was Death ; and therefore an Outlaw was 
ſaid to bear Caput Lupinum, becauſe any Man 
might kill him, he being out of the Protec- 
tion of the King's Laws, as he might kill a. 


Wolf, which was then eſteemed the moſt per- 


nicious Animal chat infeſted the ö 
Ut- 
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An Hiſtorical Treatiſe of a Suit at Law, 
Utlegatus et Waivicta Capita gerunt Lupine, 


gue ab omnibus tinpure poterunt amputari; me- 


rito enim ſine lege perire debent, qui ſecundum 
legem vivere recuſant ; allo utlage pur felonie 
teigne leu pur loup, et eft criable Woolferſhered, 
pur ceo, que loup eft beaſt hay de touts gents, et 


de co en avant lift al aſcun de le occire or feor 
del loup, dont cuſteme ſolvit leu avoire dun man 


del countie pur chaſcun teſte de utlage et de loup, 


8c. i. e. an Outlaw for Felony holds the Place 
of a Wolf, and is called Wolf-head, becauſe 
that, as a Wolf, he is hated of all Men, and 


becauſe it is as lawful for any one to kill him, 
as he might a Wolf; of whom it is ſaid, that 
it was the Cuſtom to have of the Sheriff of the 
County, as a Reward for each Head of an 
Outlaw, and a Wolt, Sc. Wingate ſays a 
Mark, which was then a great Piece of Mo- 


ney, and confequently a conſiderable Reward. 


Therefore, conſidering it was not only lawful, 
but meritoriovs to kill an Outlaw, there is no 
Room to wonder why it was then common 
for Outlaws to fly to the Woods for Shelter, 


ſome of whom, as Robin Hood, and others, 


have tranſmitted their Names to Poſterity by 
their Audaciouſneſs. In BraFon's Time it was 
reſolved, that Proceſs of Outlawry ſhould lie 
in all Actions that were Ji et Armis. By the 


Stat. 13 Ed. 1. it lies in Account; and it was 


not until the Beginning of the Reign of Ed. 3. 
that it was reſolved, © That for avoiding In- 


. «© humanity and Chriſtian Blood, it ſhould not be 


« lawful for any Man, but the Sheriff, to put 
« an Outlaw to Death, though it was for Helo- 


cc ny.” By 25 Ed. 3. c. 175 it lies in Debt, 


Detinue, and Replevin; and by the 19 Hen. 7. 
the like Proceſs lies in Caſe, as in Treſpaſs ; ſo 
> that 


of ( 


An Hliſtorical Treatiſe of a Suit at Law. 


that an Outlawry is now grounded on an 97- 


ginal MWrit in every Circumſtance, But Pro- 


ceſs of Outlawry, being to put the Defendant 


out of the King's Protection, and by which 


he forfeited all his Goods, and was imprifoned, 
and loſt the Profits of his Land; great Care 
was formerly taken that no Perſon ſhould be 
outlawed without ſufficient Notice, and there- 


fore it was, that three Caprias's ſhould iſſue, 


before there ſhould be Proceſs of Outlatoty, 
i. e. the Capzas, Alias, and Pluries. Thus when 
a Capias iſſued upon the Return of the Origi- 
nal, and that Capias was returned Non eff in- 
ventus, the Alias iſſued; and upon Non eſt in- 
ventus returned on the Alias, the Plyries iſ- 
ſued; and upon the Return thereof, Proceſs 


of Outlawry iſſued. How far this Law was 


abuſed, may be imagined by the * Stat 6 H. 


8. that no Man fhall be outlawed before he is 


proclaimed in the County wwherein he lives, or did 
laft live; and by the 31 Eliz. c. 3. that the 
Sheriff is to make three Proclamations, the firſt 
in full County, 1. e. at the Sheriff's Torn, the 
ſecond at the Seſſions, and the third near the 


Church Door where the Defendant lives. 


Theſe three Writs now, are made out all at 
once by the #7/azer, and returned of courſ by 
the Attorney himſelf, merely as introductury 
to the Proceſs of Outlaury, without any Suin- 


mons or Notice to the Defendant, otherwiſe than 
by the Proclamations. But, in ſhort, an Out. 


lawry in civil Actions is only neceffary againſt 
a Man of Worth, where it may ſerve to com- 


— 
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It is preſumed this Statute gave Riſe to the Writ 
of Proclamation. 1 
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pel his Appearance, in order to get Tudgment 


and Execution. 

It is to be noted, that the Court of King's 
Bench cannot proceed to Qutlawry, but by an 
Original out of Chancery, returnable therein. 


And here one Thing remains to ſpeak of 
relating to this original Writ, and that is, with 
reſpect to Vines upon Originals. 

Sir Matthew Hale tells us, That e 
and until the Reign of King John, Fines uſed 


to be impoſed pro ffultiloguio, from whence - 


aroſe thoſe common Fines pro pulchre Pla- 
citando, As the firſt were impoſed in order 
ro enforce Plainneſs and Perſpicuity in our 


Pleadings, ſo the laſt were no other than 


Fines impoſed: by the Court for Profit; and 
oftentimes conſiderable Sums of Mon-y, Hor- 
ſes, or other Things were given to obtain 
Juſtice; and he gives us an Inftance, inter 
Placita incerti Temporis Regis Fobannis, the 
Men of Yarmouth againſt the Men of Haſtings 
and I inchelſea, v „herein it is ſaid, Aferunt 
Domino Regi tres Palfredos et ſex Afturigs Na- 


renſes ad Inquiſitionem habendam per Legales, 


Sc. and that frequently the ſame was done, 


and often accounted for in the Pipe-Office un- 


der the Name of Oblata. | 
But this was in part remedied by King 
John and Heury the Third's Charters, Nulli 
vendemus n vel Reftum. However, 
* Originals, being then become 
certain, 


— 


— 


* It has been obſerved, that there were Or iginals if- 
ſued out of Chancery long before the Common Pleas was 
ſevered by M. Ch. for even in the County Courts, if the 
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certain, have continued to this Day; and 
though it is uncertain when thoſe Fines aroſe, 
yet it is certain they were to purchaſe the 


King's Favour or Leave to proſecute in his 
Courts, rather than in the County or Hundred 


Courts, or the Courts of their Lords; and they 


became ('tis ſaid) a conſiderable Profit to the 


Court, ſeeing, that if the Debt or Damages 
ſpecified in the Original exceeded 401. a Fine 
of a Mark was to be paid to the King, and fo 
proportionably for a larger Sum. But if we 
conſider the Value of Money, and that no Fine 
was paid for a Sum under 40/. it will not ap- 
pear to have been fo oppreſſive, at that Time, 
as it does at preſent, for 40/7. then, I ſuppoſe, 
was as much as 200 J. is now; and yet the ſame 
Fine ſtill remains to be taken in Debt, &c. 


Originals on Precipe's quod reddat were the 
moſt common Writs upon which thoſe Fines 
uſed to be taken (the Sum therein being al- 
certained) at the Beginning of a Suit; bur 


Fines upon Treſpaſſes, Sc. were according to 


1 


Debt was above 40 5. there always iſſued 2 7 /ticies to the 

heriff to enable him to take Cognizance of i:; which 
Juſticies was an Original. And with reſpect to Lords of 
Courts, it was a Maxim among the Normans, That no one 
cculd hold Plea of Lands without the King's Patent, ner 
Plea of Debt above 40 5. without the King's Writ. The King's 
Vrit was the Original iſſued by the Chancellor, who had 
the Cuſtody of the Seal of the Court, both for Writs 
and Patents; which, originally, were formed by him. 
And from what is obſerved by Sir M. Hale with reſpett 
to Fines, until the Reign of King John, it is not unrea. 


ſonable to ſuppoſe that even in the King's Court, before 


M. Ch., in Civil Cauſes, they proceeded by Original out 
of Chancery, upon which 3 theſe Fines uſed to 
be taken. 
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An Hliſtorical Treatiſe of a Suit at Law, 
the Damages in the Judgment, which Fine the 
Court ſet and levied by Capiatur in the Judg- 
ment, which was entered up accordingly, E- 
Prædiclus defendens Capiatur. And this was 
in all Cafes, where the Plaintiff declared 25 a 
Thing done Ji et Armis; but by 4& 5 , 


& M. this Capiatur Fine in Treſpaſs, Lien. 


ment, Aſſault, and Impriſonment, is taken away, 
and in lieu thereof 6 5. 8 4. is to be paid to the 
Prothonotary at the Time of ſigning the Judg- 
ment, which he allows the Plaintiff again in his 
Coits. 


From hence it was, ts all Matters of Del? 


might be put in the fame Action, becauſe 
the Fine upon the Original could be taken 
in Proportion to the Sum demanded ; but 
Debt and Treſpaſs could not, for the Vine in 
Treſpaſs was to be in the Judgment, and to 
be ſet by the Court: and from this aroſe a 
Diſtin&tion between Actions, and how they 
were to be ſeparated. 

After the 13 Car. 2. Praccipe s quod reddat 
began to be laid“ aſide in Debt, on purpoſe 
to avoid paying this Fine; for it became the 
Practice for Attornies to make out Inſtructions 
for a Capias clauſum fregit, with an Ac etian 
in Debt, for as much as it was (according to 
that Statute) inſtead of a Precipe quod reddat ; 
and this is the preſent uſual Practice; ſo that 
theſe Finzs are not paid now, but upon Special 
Originals. As when an Original on a Precipe 
quare Clauſum fregit with an Ac etiam in Devi 
is ſued out, and Judgment is ſigned thereon 
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An Iliſtorical 7 reatiſe of a Suit at Law. 
by Default. Now this Judgment is not war- 


ranted by that Original, the Writ being in 


Treſpaſs, and the Judgment in Debt; and 
therefore, in this Cate, if a Writ of Error is 


brought, the Plaintiff muſt purchaſe a New 
Original to warrant his Judgment according to 
the Nature of it, which is in Debt; and 'tis 
upon this Special Original the Curſitor takes 


the Fine; for if not ſo warranted, the Judgment 
may be ſet aſide for Error. But in caſe no 
Writ of Error is brought, then no ſuch Special 


Original is filed, and conſequently the Fine is 
avoided; as it is if the Cauſe is tried upon 


ſuch Clauſum fregit, and a Verdi has paſſed, 


for then it is helped by the Statute of Je faille, 


and no Error lies. In many other Caſes a Ne 
Original 1s neceſſary. ED 


Now when e conſider the Nature of theſe 
Beginnings of a Suit, that is, the Bill which 


is ſuppoſed to be filed in the King's Bench, and 
the Original which is ſuppoſed to be ſued out, 
returned, and filed in the Common Pleas, and 


the formal Parts of our Pleadings which de- 
pend on each of them; when, I ſay, we con- 


ſider the Obſcurity that appears therein, we 


conclude, that though theſe, and the formal 
Parts of the ſubſequent Proceedings, depend- 


ant on them, might in ancient Times have 


been neceſſary and material ; yet that at this 


Time they are become uſeleſs and unneceſſary, 


and almoſt unintelligille Forms; and that what 


were then introduced for Conveniency, are now 


antiquated as to their Uſe. And yet theſe are 
continued as Things wonderfully material, and 


with much Exactneſs followed, though one 
may venture to ſay, (as it is very certain) that 
| | | | | they 
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; they only ſerve to ſwell the Bulk of the ſub- 5 0 


ſequent Proceedings, and very unneceſſarily BT 
| Increaſe the Expence of a Suit, if no other . 
1 | Inconveniencies depended on them. 3 


1 

| n 

For with reſpect to the Bill ſuppoſed to be 1 
5 0 

N 

C 


filed in the King's Bench, it is thereby afferted | 

if that the Defendant is in the Cuſtody of the Mar- : 

it Hal, Sc. which is fictitious; alſo that Pledges are 

| given by the Plaintiff to proſecute, Sc. which | 

is altogether as untrue ; nor does it appear that 

ever any Proceſs iſfued requiring Pledges, or 5 

that ever any Pledges were really found in this ME rr: 

6 Court, yet with theſe the Declaration is con- =: 

| cluded, and the Memorandum at the Beginning 3 

. of the Iſue, with the Imparlance before the 5 

Plea, Sc. depend on, and refer to it, as moſt d 

of the ſubſequent Pleadings do in ſome Re- a 

ſpe& or another. And yet what is this Bil/ | it 
n 
E 


but a mere formal Thing grounded on Fiction, 
and full of Falſities, and which is, indeed, 


never filed but of Neceſſity? For the Statute 


ICT Ge CLARE 
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of eo faille helping the Omiſſion of fling and | » 

| continuing 1t on the Roll, if there is no Writ = 
of Error brought, there is no Bu filed, (un- MF _ t 
1 leſs ing * Priſoners, or Attornies and Offi- EA 
4 cers © 
4 *The filing a Bill againſt Priſoners, in the Manner as | le 
1 it is now done, is in no Reſpect agreeable to the. origi- d 
J nal Uſe of it; for this is not done till after the Defend- . a 
11 ant has been Strife by virtue of a Proceſs ſubſequent | re 
to a Bill's being ſuppoſed to be filed, and not till when Py 
if the Plaintiff comes to declare, which ſuppoſes an Appear- = A 
i ance likewiſe to that Bill. And how great is the Hard- w 
[| _ ſhip upon theſe poor People that this is ſuffered! As => 
[1 Priſoners, they merit ſome Mercy ; but inſtead of this, 1 


5 | they are burthened with e Coſts than ever, for in- 
it | | | ſtead 


An Hiſtorical Treatiſe of a Suit at Law. 


cers of the Court; and in cafe a Writ of Error 


is brought, ſuch a Bill may be filed at any 
Time before Errors are aſſigned. But is it 


not ridiculous to think, that a Judgment ſhould 


be ſet aſide for Error, for want of ſuch a Piece 


of Formality? What is the Intent of it, that 
makes it ſo neceſſary? Why, it gives the 


Court it's Juriſdiction ! 


And with reſpect to the Original out of 
Chancery, (which is ſaid to be ſued out to war- 
rant the Capias in the Common Pleas, as the 


filing the Bill warrants the Bill of Middleſex in | 


the Kings Bench) is it not juſt ſuch another for- 
mal, uſeleſs, and unneceſſary Proceſs, which 
draws after it many Inconveniences, and for- 
mal Matters in the ſubſequent Pleadings ? Does 
it not create an extraordinary Charge for the 


_ Capias? Is not the Fine, when taken, an un- 
neceſſary Expence? They are in themſelves. 


evidently unneceſſary, becauſe we ofren do 
without, and indeed never le a Bill or a Spe- 
cial Original, but in Caſes where they are par- 
ticularly required, or purely to increaſe the 
Coſts of the Defendant. Do not theſe Pro- 


ceedings render the Beginning of a Suit ob- 


* 


ry 
— — 
* 


— 


ſtead of one Bill, they are ſaddled, I may ſay, with no 


leſs than four ; for inſtance, When a Plaintiff comes to 
declare againſt a Priſoner, the Bill is filed on Stamps, and 
a Copy (that is, the Declaration, which in this Court is 


received as a Copy of the Bl} on Stamps is to be deliver- 


ed to him in Cuſtody, another on Stamps to be annexed to an 
Affidavit for him to give a Raule to plead on. One may 
wonder at the Neceflity for all this, but fo it is; and with 
reſpe& to the Coſts to the Priſoner, it is in Effect as ſo 
many Bills againſt him. | | 
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rendered eaſy, plain, and ſignificant, 


An Hiſtorical Treatiſe of 4 Suit at Lato. 
ſcure and difficult? Or, to ſpeak paradoxi- 
cally, Is not a Suit almoſt always ended be- 


fore it is begun? For Judgments are generally 


firſt obtained, before the Suits are thus formally 
begun ; and then (ſometimes) ſet ade for not 
being ſo. Beſides, when a Judgment is ſigned, 
which requires a Special Original to warrant it, 
and that Original 1s not made out and filed in 
due Time, which is very often the Caſe, there 
muſt be a Petition to the Mafter of the Rolls, 
and an Order drawn up upon that Petition, 
which Order muſt be entered and filed, even 
for Leave for the Curſitor to make it out; by 
which we ſee how. Proceedings may be en- 
larged, and Coſts multiplied, for what, at this 
Time, may juſtly be deemed the moſt uſeleſs 
and unneceſſary Proceedings i in a Suit 1 Imagin- 
able. 

Tis true, it may be ſaid, that without ſuch 
a Bill filed, or preſumed to be filed in the 
Kings Bench, the Court has no Juriſdiction to 


proceed in the Cauſe; and without ſuch an 
Original ſued out, and filed, the Cimmon Pleas 


has none: ſo that theatwo greateſt Courts of 


Law in the Kingdom, wherein Right and Juſ- 
rice is to be adminiſtred to the Subjects, mult 


continue to owe their Authority to meer For- 
mality and Fiction, when it may be very eaſily 
remedied, and ſuch unneceſſary Things ſu- 
plied, by only declaring the Bill of Middleſex or 
Latitat in the one, and the Capias in the other, 
to be the original and leading Proceſs; and 


then, the formal Proceedings depending on the 
Bill and Original, with all it's Obſcurity, would 


fall of courſe, the Foundation being removed. 
And thus the Beginnings of a Suit would. be 


Having 


Mare os fea de ae 
R 


2 


e 


the general Law 
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Having thus far treated of the Commence- 
ment of an Action in each Court, in the Man- 
ner they were formerly and are ſometimes 
now uſed, in order to explain and render more 
intelligible the formal Parts of the ſubſequent 
Pleadings that depend on, or relate to them; 


it may here be uſeful to ſet forth and examine 


the Forms of the Proceſſes or Writs them- 


ſelves, as were, and are now in uſe, that the 
Changes made therein may appear. And firſt, 


Ok the Bill, or in the King's 


bY ench. 
The Bill, when filed, runs thus : 
Hilary Term in the ad Year, Sc. 


| Middleſex, ſſ. A. B. complains of C. D. being 


in the Cuſtody of the Marſhal of the Marſhal- 
ſea of our Lord the King, before the King 
himſelf, for this, to wit, That whereas the 
ſaid C. on the Day of, &c. (ſetting 
forth the Complaint as in the Declaration, 
and concluding) and therefore he brings his 


. Sn, GE | | 55 
- | | John Doe 
Pledges to proſecute, ö and 

5 Richard Roe 


It has been obſerved why the Defendant was 
faid to be in the Cuftody of the Marſhal; but 
it may ſeem odd, why Pledges wete indorſed 
upon this Bill, ſeeing no Proceſs iſſued to re- 
quire them. To ſolve this Difficulty, it may 


Frank- pledge, and were 
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| borrowed from the County and Ilundred Courts; 
and this Court firſt introduced theſe feigned or 


formal Pledges, in order to agree, in ſome 


Reſpect, with the Practice of the other Courts, 
wherein they were really found; or rather to 
agree with the original Writ in the Common 
Pleas, which they firſt made uſe of. On filing 
this Bill, the chief Clerk's Proceſs iſſued, for 
the Defendant to appear thereto, which Pro- 


ceſs we now call a Bill of Middleſex, and re- 
mains yet the ſame in Form, except as to the 
Return, the Ac eliam, and the 0 Notice. 


: The Bill of Biddleſer. 


Middleſex, iT. The Sheriff is commanded to take | 


C. D. if he may be found in his Bailiwick, and 
| keep him ſafely, ſo that he may have his Body 
before our Lord the King, on next 
after whereſoever our ſaid Lord 


' the King ſvall then be in England, to onfeer 


to A. B. of a Plea of Treſpaſs, end that he 
have then there this precept. 
By Bill. (Chief Clerk's Name.) 


This Proceſs was directed to the Sheriff, as 
he proper Officer to execute the King's Writs ; 
for though the Defendant either was, or was 
ſuppoſed to be already in the Cuſtody of the 
King s Marſbalſea, or Steward of his Houſhold, 


yet as that Officer's Juriſdiction extended thro' 


*the whole County, where his Majeſty was, the 
Sheriff was, notwithſtanding, the proper Offi- 
cer for executing this Proceſs, and to have 
the Body whereſoever he frould be at the Re- 


turn; and on this Proceſs, (being the firſt af- 


R che Came of the Suit) the De- 


fendant 


Et 
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fendant was arreſte or /uminoned to appear; 
but if he was not found before the Return 
thereof, then on Nox eft inventus returned by 


the Sheriff, an Alias Bill iſſued; and after that 


a P!1ries Bill. But if the Dæfendant lived not 
in that County where the Court lay, then the 
eee the Bill of courſe, thus: 


1 b within-named C. D. is not found in w_ Baili- 


Wick, 


And then, upon filing the Bill, the Plaintiff 
was at Liberty to fue out a Teftatum Bill into 


any other County, where the Defendant was 
ſuppoſed to be; and after that an Alias, and 


Pluries Teſtatum Bill. This Teflatum Bill ſoon 


gained (as before obſerved) the Name of a 
Latitat, and runs thus: | 


The Teffatum Bill, or Lattat. 


CHARLES, by the Grace of God, of Ot: 
to the Sheriff of B. Greeting. Whereas we 


lately commanded our oberiff of Middleſex, 


that he ſhould take C. D. if he might be found 


in his Bailiwick, and ſafely keep him, ſo that 
he might have his Body before Us, on -——— 
(the Return of the Bill exactly inſerted) 


fo anſwer to A. B. ina Plea of Treſpaſs; And | 
whereas Our ſaid Sheriff of Middleſex, at that 


Day, returned to us that the aforeſaid C. 


das not to be found in his Bailiwick, where- 

upon, on the Behalf of the ſaid A. it is ſuffi- 
cienily atteſted in our Court, before us, that 
' the ſaid C. doth run up and down, and ſe- 


tretes . in your e Therefore we 
q command 
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command you, that you take the ſaid C. if be 
may be found in your Bailiwick, and ſafely 
keep him, ſo that you may have his Body before 
us at Weſtminſter, on mex after 
| 70 anſwer to the ſaid A. of the 
Plea aforeſaia, and have you then there this 


Be Witneſs at Weſtminſter, 
the Day , in the Zear of | 
our Reign. (Chief Clerk's Name.) | 


1 This was the ancient Form, and it ferred 
 , in all Caſes, as the Bill of Middleſex did, with- 
| out ever expreſſing any Cauſe of Aion, but 
only by Treſpaſs, until the 13 Car. 2. c. 2. 
which enacts, That no Writ of Treſpaſs ſpould 
| bold the Defendant to any Bail, &c. any further 
than an Appearance, unleſs the true Cauſe of 
| Action was expreſſed in the Mrit. So that then 
i in order that theſe Writs ſhould expreſs the 
# | Cauſe of Action, as the Common Pleas Writs 
4 . did; they begun to uſe the Ac etiam Billæ af- 
| | ter the Words of a Plea of Treſpaſs. And this 
was untruiy ſaid to be ſecundum Conſuetudinem 
Curiæ noſtræ coram nobis exhibend', to expreſs 
the Cauſe of Aion, and thereupon hold the 
| | Defendant to Bail ; as in a Bill of Middleſex, 
1 thus: And al/o to a Bill of the ſaid A. againſt 
1 the ſaid C. to be exhibited according to the Cuſ- 
tom of the Court of our ſaid Lord the King, be- 
Fore the King himſelf, for 201. upon Promiſe,” |} | 
or 201. Debt, Sc. And in a Latitat, thus: 
« And alſo to d Bill of the ſaid A. againſt the 
Jaid B. to be exhibited according to the Cuſtom of 
our Court before Us for 0 1 upon Prom iſe,” 
or 201 Debt, Sc. as it was, for the Ac etiam 
varied according to the Nature of the Action. 
58 But 
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But about the Year ——, it was contrived 
for the Eaſe of the Subject, and for expediting 
uſtice, as it was called, to put the Bill of 
Middleſex and the Latitat into one; ſo that 
the Defendant might be taken on the Latitat 
in any County, without firſt ſuing out a Bill of 
Middleſex; and this was done by only ſuppo- 
ſing a Bill of Middleſzx had iſſued, and was re- 
turned; and upon this the Form of the Latitat 
came to be altered to what it now is, vz. 


ANN, by the Grace of God, &c. To the Sheriff 
of B. Greeting. Whereas we lately commanded 
our Sheriff of Middleſex that he ſhould take 
C. D. if he might be found in his Bailiwick, 
and ſafely keep him, ſo that he might have his 

Body before Us at Weſtminſter, at a certain 
Day now paſt, :o anſwer to A. B. in a Plea, 

For as the Bil] of Middleſex was not, but was 

only ſuppoſed to be, ſued out, it was impoſſi- 

ble to inſert in the Latitat the very Return of 
it, as uſed to be done; and therefore the 

Words, at à certain Day now paſt, were intro- 

duced to ſupply the Return of the Bill of Mid- 

Algſex To ſuppoſed to be ſued out. „ 
One would reaſonably have imagined, that the 

Courts at Meſtminſter, in order to eaſe the Sub- 

ect, and to expedite Juſtice, might have ſchemed 

out a more eaſy Method, than thus putting theſe 
two Writs into one, as they might have order- 
ed the Bill of Middleſex to have run into every 

County, and have ſuppreſſed the Latitat; and 

it might have been called a Bill of Bertſbire, a 

Bill of. Oxfordjhire, &c. as well as a Bill of 

Middleſex. Is it not the King's Proceſs, and 
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every County under his Juriſdiction ? Or they 


might have ſuppreſſed both the Original Bil! 
and Latitat, and have eſtabliſhed it as a ge- 
neral Proceſs for the Commencement of a Suit. 
This would have rendered the Beginning of a 


Suit ſomewhat more intelligible: but now, 
whenever a Latitat is ſued out, (though it be 


the leading Proceſs in every County, except 


Middleſex) two Things are firſt ſuppoſed to 


have been done, which are, an Original Bil. 
ingroſſed and filed in the Office, and a Bi of 
Midadleſex ſued out, returned, and filed likewiſe; 


and which, in fact, ſeldom or never are done. 
Before the Stat. 13 C. 2. there was the greateſt 


Abuſe, that can be conceived, made of the Bill 


of AMiadleſex; for thereby it was in the Power 
of any one Man to devour the Credit of 500, 
by arreſting them, as was then the Practice, on 
this Writ for large Sums; and by never de- 
claring, to avoid paying any Cofts to the De- 
fendant. it even became a By-word to ſay, 


Vi beftow a Bill of Middleſex on ſuch a one, and 


this meerly to vex and diſquiet a Man, or 
miſchievouſly to injure and hurt him: There- 
fore the Intent of this Statute was to prevent 


frivolous and vexatious Arreſts, by ordering, 
that no more than 401. Bail ſhould be taken, un- 


leſs the true Cauſe of Action was expreſſed in the 
Hit, (and this was done, as obſerved, by the 
Ac etiam, or elſe they muit have had Recourſe 
to Originals out of Chancery again) and alſo by 


ſubjecting the Plaintiff to pay” Coſts (for not 


Fd 


* 'This was a Complaint made, I find, in the Time 
of Oliver's Uſurpation, as a Thing that had been long 


in Practice: how long before is hard to ſay; but it is very 


evident that it continued until the making of this Statute. 
declaring) 


An Hiſtorical Treatiſe of a Suit at Law. 
declaring) to the Defendant on his ſigning a 
Non pros, which the Defendant could not do 
betore. 

But this Statute was not attended with it's 
deſired Effect and Deſign, nor did it remedy 
- thoſe Evils the Act complains of; for it was 
as eaſy to inſert an Ac etiam , whaw there was 
no true Cauſe of Action at all, as it was to 
arreſt a Man before any c etiam was uled ; 
for nothing more was required by this Act 
than that the Writ ſhould expreſs the Cauſe of 
Action: So that the Abuſe ſtill continued, and 
it was not remedied until that excellent Statute 
of 12 Geo. 1. 

By the 12 Geo. 1. it is andere That the 
Plaintiff, to hold the Defendait to Bail, muſt firſt 
make an fidavit of his Debt, which muſt be 
ſworn to be 101. or above, and thereby ſet forth 
his Cauſe of Action; and if no ſuch Affidavit is 
made and filed, the Defendant is not to be ar- 
reſted, but to be ſerved with a Copy of the Pro- 
ces, under which is to be an Fnglith Notice 
declaring the intent of ſuch Service. And this 
made great Alteration in the Uſe of theſe Pro- 
ceſſes, viz. That where an Affidavit of the 
| Cauſe of Action is made and filed, the Writ 
1s made out with an Ac etiam as uſed to be, 
and the Sum ſworn to 1s indorſed on the Back, 
that the Sheriff may know for what to take 
Bail; but if no Affidavit is made, the Defen- 
dant is not to be arreſted, but to be /erved 
with a Cepy of the Proceſs only; in which Caſe 


wy 


1 only Check upon the Plaintiff, from ſtill purſu- 
ing this i iniquitous Practice, was his being jubject to pay 
Coſts for not declaring in due Time; which . at this 
Lime, was about 10s, only. 
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An Hiſtorical Treatiſe of a Suit at Law. 


the Writ is made out without any Ac etiam, 
and the following Engl; Notice is ſubjoined. 


C. D. you are ſerved with this Proceſs, to the 


Intent that you may, by your Attorney, appear 
in bis Majeſty's Court of King's Beach at the 
Return thereof, being the Day of 

next, in order to your Defence in this Aion. 


So that our Proceſſes now are as follow : 


A Bill of Hiddleler, when bailable. 


Middleſex, to wit. The Sheriff is commanded 10 
take C. D. and J. D. if they be found in his 
Bailiwick, and that he keep them ſafely, ſo 
that he may have their Bodies before our Lord 
the King at Weſtminſter, on Monday nex: 
after eight Days of Saint Hilary, to anſwer 
to A. B. in a Plea of Treſpaſs; f and alſo to 


a2 Bill 


. 


Original Bill. 


— — . - 


* All Proceſſes and Writs in this Court are now made 
returnable at a Day certain, which before were made re- 
turnable on a general Return, where/ſcever, Ofc, 

+ There are a great many Niceties and curious Diſ- 


ſtinctions in the Writs in Pleadings in a Suit which often 
paſs unobſerved. Here is one in the Ac etiam; in the Bill 


it is, According to the Cuſtom of the Court of cur faid Lord 
the King, before the King himſelf; in the Latitat it is, 
According to the Cuſtom of Our Court before Us. The Bill 
is not t, but is ſuppoſed to be a commandatory Pre- 


cept iſiued by the King's Order, and ſigned by his Chief 
Clerk, aſſigned to inroll Pleas before himſelf. "The Latitat, 


and all the ſubſequent Proceſſes, are % in the Name of 
the Chief Fuftice of the Court, who are ſuppoſed to be- 
come poileited of the Cauſe upon the Sheriff's Return, and 
filing the Bill of Middlejex ; ſed quare, if not upon filing the 


As 


An Historical 7 reatiſe of a Suit at Law. 


a Bill of the ſaid 4. againſt the ſaid C. to 
be exhibited according to the Cuſtom of the 


Court of our ſaid Lord the King before the 


King himſelf, for 20 J. upon Promiſe; and 
that he then have there this Precept. 
By Bill, 1 N 


Indorſed on the Back, Bail by Affdavit affled 


rie | 


4 Bill of Biddleſer, when not baflable. 


Middleſex, to wit. The Sheriff, Sc. (it is the 
ſame as the other, only the Ac etiam is omit- 
ted, and the Engliſh Notice is ſybjoined.) 

By Bill, ; Lee. 


C. D. You are ſerved with this Proceſs, to 
the Intent that you may, Sc. ut ſupra. So 


likewiſe is made out the Alias and Pluries Bill, 
with or without the Ac etiam, as for a Bill. 


A latitat, when bafſable. 
GEORGE the Third, by the Grace of God, 


Sc. To the Sheriff of Berkſhire, Greeting. 


. 


—— 


As the Cauſe of Action is to be ſworn wy according 


to the 12 Ges. 1. and the Affidavit is to be filed in 


the Office from whence, and before, the Proceſs iſſues, 


whereby the Cauſe of Action muſt be ſet forth ; Quære, 


whether Ac etiams are not become unneceſlary ? The 
Diſtinction is full enough, by indorfing the Sum ſworn 
to, for holding the Defendant to Bail in the one Caſe, 
and omitting ſuch Indorſement in the other. And the 
Cauſe of Action is better ſet forth by the Affidavit; 
beſides, the Ac etiam Pille refers to a fictitious 


Whereas 


Thing. 
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Whereas we lately commanded our Sheriff of | 


9 that he ſhould take C. D. and R. 

R. if they might be found in hi, Bailitoie 
and keep them ſafely, ſo that he fo, Hos 
their Bodies before Us at , 0 r, at a 
certain 72 now paſt, to anſwer 1% ,. B. in 
a Plen of Treſpaſs 3 nd alic ro a Blu of the 
jaid . againſt the ſaid C. to be exhibited 
according. to the Cuſtom of our Court be- 


fore Us, for 20 J. upon Promiſe: Aud our 
ſaid Sheriff of Middleſex at that Day returned 


to Us, that the aforeſaid C. and R. are no! 
found in his Bailiwick ; whereupon, on the 
Behalf of the aid A. it is ſuffictently atteſted 
in our Court before Us, that the aforeſaid C. 
and R. do run up end down and ſecrete them- 
felves in your County. Therefore we command 
vou, that you take them, if they may be found 
in your Bailiwict, aud ſafely keep them, /o 
that yon may have their Bodies befere Us at 
Weſtminſter, on Monday ver, after eight 
Days of St. Hilary, o anſwer ta the aforeſaid 
A. of the Plea and Bill afore/cid, aud that you 
have then there this Writ before W. L. Mans- 
field 2: Weſtminſter, he 28th Day of No- 


Lee. 


| , 
Indorſed on the Back, Ba: 7 ty Affidavit aj. be 4 
for 10. 


If the Latilat is not to hold the Defendant 
ro Bail, then the Ac etiam and the Words and 
Bill are omitted therein; and the like Notice 
is ſubjoined, and © it is in the Alias and Pluries 
Laiter. | 
- 8 Our 
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Our Writs being now printed wich Blanks, 
they run in the plural Number, in caſe there 


ſhould be more than one Bes, to be in- 
jerted therein; but if there be but one Defen- 


dant, then John Dee or Richard Roe is added 
to make It agree with the printed Form. 


Of the Oꝛiginal out of Chancery, and 


Pꝛoceſles thereon. 


It has been obſerved, that the Coane 
ment of a Suit in the Common Pleas, is by an 


original Writ out of the Court of Chancery; 
and the Proceſſes are ſaid to be the Mrits and 
Precepts that go forth upon that Original. 


The Original uſed to be procured by a Note 


to the Cugſilor, called a Free, or Pone. 


The Pꝛaecipe thus: 


Berks. fl. n . nuper de, c. and 


therefore called a Præcipe. 


| Berkſhire to wit. command C. D. late of W. 


in the ſaid County, Yeoman, that he render to 
A. B. 100 J. Debt, which he unjuſtly detains, 
Se. Ret In Detinue, that he render 
to A. B. one Horſe, or, &c. which he wet 
detains, s —__ 


The Pone thus: 


Berks. l. $i. A. B. fecer” &c tunc Pone, Se. 


C. D. niger, Sc. and therefore ſo called. 
bench. 
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Berkſhire to wit. F A. B. makes you ſecure 
in proſecuting his Claim, then put by ſafe Gages 
and Pledges C. D. late of W. in the ſaid 
County, Yeoman, to anſwer to the ſaid A. in 
a Plea of Treſpaſs, &c. ſetting forth the 
Complaint. Res. | 


The * ziginal on the Pꝛaetipe. 


CHARLES, &-:. To the Sheriff of B. Greeting. 
Command C. D. late of, Cc. that he juſtly, 
X 50 and 


9 8 ts * . SEE I 6 


„ 


* Here are only 9. Precedents given of Original 


Writs. The Originals, as formerly made out by the 
Curſitors, and which are now diſuſed, being as many 


See Bohun's 
Zug · Lawyer. 


and as various, as the Cauſes of Action on which 
they were grounded; ſome of theſe Originals uſed 
to be proceeded on before the Naas as a Fufticies, 
a Writ of Treſpaſs, Sc. and therefore were ſaid to 
be Vicountiel; and theſe were removeable into the King's 
Bench and Common Pleas by another Original Writ, called 
a Pone, &c. The Regiſter, and Natura Brevium, ſhew 
the Variety and Nature of Original Writs, which are 


now ſupplied by other Methods of Practice, both in Real, 
Perſonal, and Mixed Actions. 


The County Courts, and Sheriff's Turn, were ancient 
Courts in the Time of King Alfred, and before. In 
the Turns were tried all Pleas of the Crown; and in the 
County Courts, all Common Plas under 40s. without the 
King's Writ; and above, to any Value, with the King's 
Writ, according to the Maxim, Quod Placita de Catallis, 
Debitis, Cc. que Summam 40 5s. attingunt, vel excedunt, 
fecundum Legem et Cenjuetudinem Anglia, fine Brevi Regis 


Placitari non debent. Hundred Courts, and Courts Baron, 


had afterwards the ſame Powers granted them; and this 


was becauſe Men ſhould bave Law and Juſtice at 
15 : Home 


An Hiſtorical Treatiſe of a Suit at Law. 


and without Delay, render to A. B. five Pounds, 
which he owes to, and unjuſtly detains from 


Him, as he ſaith; and unleſs he fhall jo do, 


and the aforeſaid A. ſhall make you ſecure to 


proſecute his Claim, then ſummon by good Sum- 
 moners the aforeſaid C. that he be before our 


Juſtices at Weſtminſter in eight Days of St. 


Hilary, 70 6: n be will not a it. 


Home, and not be obliged to ſue in, or follow the 
King's Courts, But after the Court of Common Plea: 


was ſettled at Weſtminſter, theſe Courts came to de- 


cline ; for by the Contrivance of the Judges and 
Attornies, men were brought to ſue in the Common 
Pleas and King's Bench, or rather were neceſſitated fo 
to do: for what did it ſignify for a man to ſeek for 
Juſtice near Home, when after Judgment there, or be- 
tore, his: ſuit was ſure to be removed by virtue of theſe 
Original Writs into one of the Courts above? and the 


King's Rench eſpecially, by virtue of a Bill filed by way 
cf Mutuatus, (as it is faid) would take Cognizance of 


a Cauſe of 55. and oblige a poor Man in York or Corn- 
wall, not worth 40s. to try his Cauſe at Weftminſter ? 


For otherwiſe it was not lawful for a Man to ſue in a 


Court of Record for a Debt not amounting to 40-5. 


aud therefore the Courts below, in order to keep the 


Buſineſs there, and to prevent their being ſwallowed 
up by thoſe ſuperior Courts, allowed. the Suitors to 
divide their Actions under 40 5. to hinder the Re» 
moval of them, &c. It was certainly beſt when 
Juitice was provided tor poor Men at their own Doors ; 
and was the Sum of 40.5. to be multiplied to it's. 
zal worth that it was at that Time, and the Coutts 


above- reſtrained from taking Cognizance of any Thing 


under, to what a low Ebb would the Courts at Weitminſter 
be reduced! And ans, the whole Buſineſs is 
now engroſſed by them, how little is confidered the ex- 
ceflive Bearneſs of oStaining Juſtice tor ſmall Sums of 
3 or 4, or 54. Sc. 
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And have then there the Names of the Sum- 
moners, and this Writ, Witneſs Ourſelf a- 
Weſtminſter, he =, Day of 
in the Year of our Reign. 

E. 


An Original on the Pone. 


CHARLES, by the Grace of Cod, Sc. To the 
Sheriff of B. Greeting. Tf A. B. makes you 
ſecure in ene ting his C laim, then put C. D. 
lee of W. in year County, Yeoman, by ſafe 


Pledges and Cages: that be be before Our Jus, 
tices at Weſtminſter in eight Days of St. 
Hilary, 70 anſwer to the ſaid A. in a plea that 
whereas the ſaid C. on the firſf? Day of May 
in the Year of our Lord, c. (ſetting forth 
the Complaint, or Cauſe of Action, accord- 
ing to the Attornies Inſtructions) 20 the Da- 


moge of the ſaid A. 100 l. and have you then 


there the Names of the Pledges, and this Writ. 
ng? Ourſelf at Weſtminſter, the 

Day of in the Year of 
eur Reign. 8 
ws 1 


The Præcipe was far Things certain, and on 
which the Curſitor received the Fine. The 
Pone was for Things not certain, as for Tre/- 

paſſes, Sc. and on which no Hine could be re- 
+, 499 Theſe Writs being returned by the 
Sheriß, were carried to the Filager for ſuch 
further Proceſs to be made out as was neceſ- 
ſary, and to be by him filed with the Cuſtos 
Brevium; and until King Charles the Second's 
Time it was alſolutely neceſſary for theſe Ori- 
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ginals to be firſt made out and filed, becauſe 


the Declarations were to be warranted by them ; 
but more eſpecially in Treſpaſs, Caſe, c. for 
the Original uſed to be recited fully in the 
Declaration, and the Declaration was to agree 
with it; for if there was any Variance between 


the Writ and Declaration, the Defendant could 


take an Advantage of it, by pleading it in 


be an Expoſition of the Original Writ. 
After Originals were returned of courſe, and 


Attachments and Diſtringas's were laid aſide, | 
but more eſpecially after that Rule of Car. 2. 


the leading Proceſſes were, either a Capias quod 
reddat on the Præcipe, or a common Capias 
quare Clauſum fregit on the Pone. 


4 Capias quod reddat. 


CHARLES, Cc. To the Sheriff of B. Greet- 
ing. We c ommand you, that you take C. D. 
late of W. in your County, Yeoman, if he ſhall 

be found within your Bailiwick, and ſafely keep 


him, ſo that you may have his Body before Our 


Juſtices at Weſtminſter in eight Days of St. 


Hilary, 70 anſwer to A. B. of a Plea, that | 


he render to the ſaid A. 1001. which he owes 

to, and unjuſtly detains from him, as it is ſaid ; 

and have then there this Writ. Witneſs, &c, 
at Weſtminſter. _ 1. 


4 Capfas quare Clauſum kregtt. 


CHARLES, Sc. To the Sheriff of B. Greet. 


ing. We ne you, that you take C. D. 
E late 


for which Reaſon the Declaration 
in this Court has been properly defined to 
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late of W. in your County, Teoman, i, he Joell 
te found in your Baitreich, and ſafely keep 
Lim, jo that you may have bis Body beſore dur 
Fiuftices at W eſtminſter in erght Deys of 57. 
Hilary, to anſwer to A. B. in a Plea where- 
fie © with Force and Arms he broke the Cleje 
of the ſaid A. at W. and ther Aur ies to 
ii, did, to the great Damage of the ſaid A. 
and againſt cur Peace; and nave you there 
this Writ. Witneſs, &c. at Weſtminſter 
the Day of in the | 
Year cf our PReignt. £ If 


This was called a Common Capias Clauſum 
fregit, becauſe the Cauſe of Action was not 
cſpccially ſet forth. 

If the Defendant could not be taken upon 
the firſt Capias, the Plaintiff had then a Ca- 

ias by Continuence, being the ſame in Ferm, 


bot called fo by it's being continued on the 


Roll by the Filager, from the Time the fill 


iſſued, and fo on from Term to Term until 


the Defendant was taken. But in caſe the De- 


fendant Was gone out of that County. wherc- 


in the Original was filed, and.-as the Plain- 
tiff could not ſue out a Cæpias into any other 
County, therefore upon the Ceapras being re- 
turned Non eff indentus by the Sheriff, Leave 


was given for the Plaintiff to take out a * 7% 


ts tii 


— 


1 


* As the Plaintiff could not fue out a Capros but into 
that County wherein he had iJed an Original, the In. 
tent of the Teſſatum was to enable the Piaintiff to fol- 
lou the Defendant into any other County, and take him 
tcicwith.- The Ule of this Writ was at nrſt much abuſ— 
ed, in this Reipect; if the Plaintiff had a Mind 7% zry 15 

: Cut uje 


there 
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rabid Capias into any other County, in order 


that he might follow the Defendant, and take 
him whereſoever he was to be found. i 
Theſe Proceſſes continued in Uſe until the 


Reign of King Charles the Second, at which 
Time great Amendment and Regulation Was 
endeavoured to be made in the practical Part 
of the Law; for, firff, by a Rule made for 
ſertling and regulating a Courſe of Practice, 
it was ordered, (for avoiding long and un- 
neceſſary Repetitions of the Original Mrit, as 
uſed to be, and was then done; /ee under De- 
claration) that Declirations in Adlions of Treſ- 
paſs, Caſe, Sc. other than Debt, ſhould not re- 


peat the Original Mrit, but only the Nature of 


the Action. And ſecondly, by the 13 Car. 2. 
the Sheriff was reſtrained from taking any 


greater Bail or Security than 401. unleſs the true 


Canſe of Action was expreſſed in the Writ, that is, 
in the Clauſum fregit. And from hence aroſe a 
new kind of Practice; for as the Original was 
not to be repeated in the Declaration, it was 


very evident there was no Occaſion for any 


Cauſe in B. and the Defendant lived in J. the Plaintiff 
would file his Original to warrant his Judgment, and ſue 
out a Capias in B. and then ſue out a Tefatum to take 
the Defendant in Y. which put the Defendant to the 
Neceſſity of trying the Cauſe in B. and bringing his 
Witneſſes at a great Diſtance : and therefore the Courts 
thought proper, in order to remedy this, to change the 
Venue in ſuch Caſes, upon the Defendai t's Affidavit 
that the Cauſe oy Action aroſe in Y. and not in B. that 


the Cauſe might be tried in the proper Tone if the 
Defendant required it. 
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An Hiſtorical Treatiſe of a Suit at Law. 
Original at all, at the Beginning of the Suit, 
to ſet forth the Complaint as uſed to be; and 
therefore Attornies, inſtead of making a long 
Præcipe or Pone, for the Curfitor ſetting forth 
the Complaint as Inſtructions for the Original, 
made a ſhort Note for the Capzas, thus : 


Berks. ſſ. 7 A. B. makes, &c. then put, Sc. 
C. D. late of W. in your county, Yeoman, 
Ret. broke the Cloſe at W. 

7 | W. 


Upon which the Filazer (inſtead of the Curfi- 
tor) granted the Capias Cl:uſum fregit, and en- 
tering this Precipe on a Roll, delivered the 
Roll at the End of the Term to the Curſitor, 
who thereby made out the Originals all at 
once, to be filed with the Cuftos Brevium. Theſe 
Common Originals now were only the Clauſum 
fregit teſted in the Name of the King, to give 
the Court it's Juriſdiction; but as it was ne- 
ceſſary by the 13 Car. 2. to expreſs the Cauſe 
of Action in the Writ, to hold the Defendant 


to Bail, the Ac etiam was introduced in the 
Clauſum fregit; and from hence Precipe's quod 


reddat began to be laid aſide likewiſe ; infkead 
of which, in order to avoid paying the Fine, 
Attornies beſpoke a Clauſum fregit with an Ac 
etiam in Debt, or, &c. for as much as the 
Debt was, viz. . 


Berks. ſſ. IF A. B. makes, Sc. then put, Oc. 
C. D. late of W. in your County, Yeoman, 
broke the Cloſe at F. Ac etiam for 1001. in 
Debt, Ret, in eight Days of St. Hilary. 


Or, 


th 


c. 


An Hiſtorical Treatiſe of a Suit at Zoe. 


Or, if in Caſe, thus: 


3 


Berks. iT. If A. B. Sc. then put, Sc. E. 


late of W. in your County, Yeoman, broke the 


Cloſe at F. Ac etiam in Caſe for 201, 


Ret. in eight Days of Sl. Hilary. W. 


So that the Clauſum fregit became, and is 
now, the leading Proceſs in this Court, with 
this Difference only; If the Defendant is not 


to be held to bail, the Clauſum fregit, without 


any Ac etiam as before, is the proper Proceſs ; 
and which now, in purſuance of the 12 Ges. 1. 
has the like Engliſh Notice under it, as the Bill 
of Middleſex, or Letitat ; but if the Defendant 


was, and is now, to be held to Bail, the Ac 


etiam is inſerted therein, and therefore is called 
a Bailable Capias, and the other a Common Clau- 


Jum fregit. | | 
A Capfas, with an Ac etfam. 
GEORGE the Third, Sc. To the Sheriff of B. 


Greeting. We command you, . that you take 
C. D. late of W. in your County, Yeoman, 
and R. R. if they ſhall be found in your Baili- 
wick, and ſafely keep them, fo that vou may © 


have their Bodies before our Juſtices at Weſt- 
minſter in eight Days of St. Hilary, 70 an- 
er to A. B. of a Plea, wherefore with Force 
and Arms they broke the Cloſe of the ſaid A. 
at E. and other Wrongs to him did, to the 
great Damage of the ſaid A. and againſt our 
Peace. And alſo that the ſaid C. may an- 


{wer to the ſaid A. according to the Cuſtom 


of our Court of the Bench, in a certain Plea 
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of Debt upon Demand for 201. And have 
you there this Writ. Witneſs Sir Charles 


Pratt, Kut. at Weſlminſter, the 28th Day 


of November, in the 2d Year of our Reign. 


The only Inſtructions to the Filazer for theſe 


Writs are as follow: 


B fl. Capias for A. B. againſt C. D. Jute 
of W. in your County, Yeoman, ret. in 55 
Days of St. Hilary. | B . 


Ik bailable. 


B -—. ſſ. Capias for A. B. againſt C. D. late 


of W. in your county, Yeoman, ret. in eight 


Days of St. Hilary. B 4 


And alſo for 201.. Debt. Afﬀidavit for 107. 


aa 


„ Or, 


And alſo for 2 201. on Prom iſe. Aﬀfdavir for 10l. 
£2 


Theſe are the Precipe's which the Here; 


enters on the Roll, as Inſtructions for beſpeak- 
ing the Originals of the Curfitor ; and it is eaſy 
to judge what Sort of * Originals are made out 


(if 


- * — 
"EU — — 


* The Original Writ, that is now ſuppoſed to iſſue out 


of the Chancery, to give this Court its juriſdiction, is no- 


thing more than a printed blank Form of the Clauſum fre- 
git itſelf, filled up by the Curftor, with the Parties Names, 
retu able in the Common Pleas, and teſted in the. Name 
of the King, (without any Stamp, or ever paſſing under 
the Seal of the Court) and then filed with the Czuſfos Bre- 
dium, whoſe Office they lie to be conſumed by Time, 
un- 
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(if any are) from them. It is not pretended 
they are to warrant any Judginent in the Court, 


but only to give the Court its Juriſdittion; for 


if any Original is required to warrant a Juag- 


ment, on a Writ of Error brought, ſuch Ori- 
inal, which uſed to be made out and filed at 
che Beginning of the Suit, is now beſpoke at- 
ter the Judgment, and is called a Secial Ori- 


giral. By this we ſee, how Time works a 
Change in Things; for inſtead of ove Original, 


as uſed to be, there are now two requiſite, one 
to give the Court its Juriſdiction to proceed in 
the Cauſe, the other to warrant the Judęment 
of the Court in the ſame Cauſe. And inſtead 


of the firſt Original being to warrant the De- 


claration and the Judgment, as was the original 
Intent of it, the Judgment is now a Warrant 


for the Original! 


Ok the Defendant's Appearance. 


With reſpect to the Defendant's Appearance 


in the Court of King's Bench, little need be ſaid 
of it, further than, that when this Court began 


to take Cognizance of Civil Pleas, it was uſual 


to arreſt the Defendant on every Procets of 


the Court, and bring h: up into the CAD 
cf the Marſhal of the Marſhalſea, in order to 
enforce him to appear to the Hill filed. If rhe 


Action was for any thing under 207. they let 
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unels: eaten by Vermin; fer 'tis not pretenced they 


are of anv Uſe in the Suit, unle{s it muſt be, thet the 
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Court of Cianmon Pleas ſhall have no Jurildictioen but from 

luch Originals! 
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the Defendant out of Cuſtody upon Common Bail; 


but if for 20 J. or above, they made him give 


Special Bail. 
In Lord Mentwortb's Time the 201. ſack 


to 101. 


The Common Bail, it is preſumed, A 
run thus : 


M. ſl. 8 D. 15 liv to Bail upon the taking 
of his Body, (that is to ſay) 7% John Doe and 
Richard Roe, at the Suit of A. B. 


But after the 12 Geo. 1. the Form was al- 
tered to what it is now, VIZ. 


M. ff. C. D. having hers ſerved with Proceſs, 


is delivered to Bail (that 1s to ſay) to * 
Doe and Richard Roe, at the Suit of A. B 


But with regard to the Defendant's Appear- 


" ance in the Court of Common Pleas, a great 


deal of Matter and Form depended on it; for 
formerly, every Plaintiff and Defendant was 


_ obliged to appear in his proper Perſon at the 


Return of the Writ, which Appearance was 
recorded by the Filazer, who * continued the 
Proceſſes of the Court until the Prothonotary 
took it up on the Delaration, For, 

On the Defendant's being ſummoned, he was 
to appear, or caſt an Eſfein ; that is, ſend his 


It is from this, that now, when a Defendant i, 
diicharged by the Court beftre Declaration, the Fila. 
ger is the Officer to ſign the Saperſedras; but oft: 
Declaration Serſcatass are ſigned by the e ee 
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Excuſe for his not appearing ; and the Clerk 


of the E/ſoins entered ſuch Em, and after 
ſuch Entry the Defendant could not appear 
again that Term, becauſe the Plaintiff, by the 
E ein Roll, had the fame Day given him; and 
therefore the Defendant was not allowed to 
appear and plead in the Plaintifffs Abſence. 


This Eoin was to be ſent on the very“ Day 


the Writ was returnable, for if the Defendant 
omitted cafting an E//ci2 that Day, the Plain- 
tiff had Liberty the next Day to enter an Ex- 
ceplion with the Clerk of the Eſſoins, and ob- 
tain an Order that the Defendant's Efonium non 
recipiatur. | 


And therefore, as the firſt Day of the Term was 
called the Efſoin-day, ſo the ſecond was called 


the Exception-day ; and the third Day was called 
the Retorna Brevium Day ; for on this third 


Day the Sheriff returned the Writs into Court, 


and delivered them to the Cuſtos Brevium ; and 
then it was that the Court was ſeiſed of the 


_ Cauſe by the Poſſeſſion of the Writ, 


The fourth Day was called the Appearance 
Day, for on this Day both Plaintiff and De- 
fendant were to appear; it was granted to the 


Defendant ex Gratia by the Court, and if the 


Defendant did appear, the Court proceed- 


ed ore Tenus, and ex Officio abated the Writ, 


or gave further Time tor the Plaintiff to de- 
clare; but if the De#ndant did not appear, 


6 
* w._ 
0 


* 


Eins were allowed on many other Occaſions in 
the Court of Common Pleas eſpecially in Real Actions, 
and even on the Returiz the Fenire Ce. Sce paſt. 


then 
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then the Plaintiff appeared and * offered him 


ſelf, and the Filazer recorded his Appearance, 
and that the Sheriff had returned the Writ. And 
this he did to pray further Proceſs of the Court, 
for if the Writ was returned by Summonieri 


feci, then the Court granted an Attachment and 


Diſtreſs infinite in Debt; but in Treſpaſs, be- 
caufe of the Fine to the King, the King's Pro- 
ceſs iſſued, which was a Capias, or a Diſtringas, 


as the Court thought proper. But if the Writ 


was returned by Nil babet in Ballind med per 


uod Summoneri poteft, the Capias uſually iſſued 


in both Caſes. If the Capias was returned No 
eſt inventus, the Plaintiff again offered himſelf, 
and then an Alias Capes ilued ; ; and upon IN 


eft invents thereon, the Pluries; after which 


they proceeded to Proceſs of Outlawry. f 

By Magna Charta, none are to be impriſoned 
Nift per Legale Judicium Parium ſuorum vel per 
Legem Terra. It was one Part of the Law of 
the Land to commit for Contempts, and it was 
confirmed by this Statute ; and we may obſerve, 


* The Form of the Entry in every Adion for the 


| Plaintiff in this Cale Was, Ft pred” guer „ ooiulit 
« ſe itii Die, fc. et prada” Def. non wvenit ; ideo 
« Præceptum Vic. quod, . Sc. by which, Ottulit Je, 


it was taken, that the Plaintiff was to æppror, in freer 


Perſon ; for then no Peron could make Attorney but 


by Patent, or the King's Writ: 80 the Wirit com- 
manded 1e Defendant "for to abpear, Ec. and that 


was taken to be in preper Peron. See Nat. Prev. 


Raſt. Se. ; 

+ The 25 Ed. 3. brought in the ſame Proceſs in 
Debt, Detinue, and Reficvinz and the 19 H. 7. in 
Caſe. | 
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the above Proceſſes, i. e. the Cepias, Alias, and 
Pluries, were grounded on the Defendant's 
Contempt in not obeying the Summons, and 
appearing accordingly ; and which iſſued to 


compel his Appearance, and not to impriſon 


the Body for the Debt only 
If the Defendant * caſt an Eſoin, he had of 


courſe Time given him to the next Term. 
In ſome Caſes the Defendant had o Eſſoins 
allowed him, until the Delays thereby grew 
ſo great an Hindrance to Juſtice, that in many 
Caſes they were difallowed. See Stat. Weſt. 


2. and 12 E. 2. But it is difficult to ſhew when 


it became the Practice for the Sheriff, in order 
to take away Eins, to return the Original 
Writ of Courſe by Nil habet, that the Capias 
might iſſue thereon, and the Defendant to be 


0 arreſted without being firſt ſummoned : Though 


we can't obicrve the Inconveniences previous 
to it, yet we may judge of the Severities that 
enſued. 


For, if the Defendant was taken by the Ca- 


pias, Alias, or Pluries, the Sheriff was not obli- 


ged to take Bail for his Appearance, unleſs 
the Defendant ſued out a Writ of F Mainprize, 


* Before the Stat. of Veſiminſter 2. c. 10. All Al- 
tornies, it is ſaid, were made by Letters Patent under 


the Broad Seal, and theſe Patents were inrolled by 
the Clerk of the Warrants; but this Statute give 
Liberty to all Perſons of appearing by, and appoint- . 


ing an Attorney; and then the Clerk of the War- 
rants received each Perſon's Warrant of Attorney, after 


which £E/cins were caſt, and Appearances were by At- 


tornies, and not in Perſon ſo frequently as uſed to be 


| before. 


+ See Natura Brew. ſor this Writ, 
| becauſe 
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becauſe the Writ commanded him to take him, 
fo that he might have his Body, Sc. though he 
might take Bail for him of his own Accord. 
Therefore, by the 23 H. 6. c. 10. the Sheriff 
is obliged to take Bail, otherwiſe an Action 
lies againſt him; and the Plaintiff is at Liberty 
to take an enen :t of the Bail Bond, or, upon 
his Return of Cepi Corpus, amerce the Sheriff 
for not bringing in the Body. | 
From hence it is concluded, that after it 
became the Practice for the Sheriff to return 


the Original by Nil habet of courſe, every De- 


feudant uſed to be arreſted on the Capzas, as 


on the Bill of Middleſex; and upon ſuch Arreſt 


was obliged to give Bail to the Sheriff to ap- 
pear; or elfe (where the Action was for ſome- 
thing of ſmaller Concern) ſend to an Attorney 
to undertake to appear for him; which was 
done, if the Sheriff thought proper to accept 
of it, by his zndoxfing on the Back of the Writ, 

or Warrant, ſuch his «undertaking to appear for 


the Defendant; and there are ſome Inſtances 


where Attornies have been fined, or ordered 


to pay Coſts, Sc. for refuſing to pear ac- 


cording to his Undertaking. 
If the Defendant was arreſted for 207. or 


above, the Plaintiff's Attorney, by entering 
a Ne recipiatur with the Filazer, did crave 


hor 5 Bail to che Action; for this Ne re- 


cipialur 


— 


* The giving Bail to the Action came in on re— 
turning the Capias by Cepi C. D. cijus Corpus, Cc. for 
.hefore then, if the Defendant did not appear on the 
Summons, the Sheriff might attach him by bis Goods, 
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# crpiatur WAS, that no Warrant of Attorney, or 


Appearance ſhould be received until Bail was 
filed with the Judge; and therefore it was ir- 
regular for the Defendant to file a Warrant of 
Attorney, before Bail was put in. And this 


Rule was taken from the Practice of the King's - 


Bench, where they diſcharged no Perſon out of 
Cuſtody, without ſpecial Bail, if the Debt was 


20 J. But here, as well as in that Court, in 


Lord Wentworth's Time, it ſunk down to 101. 


The Hardſhip in this Caſe was, that the De- 


fendant's Bail were obliged to travel to Town, 


live where they would, to put in /pecial Bail; 


for the Judges were not impowered to ap- 


point“ Commiſſioners in the Country to take 


Recognizances of Bail until the 4th of V. &. 
M. c. 4. 1 . 


— Ss «> . * ot » 4 + 6 
a. 


— 2 


or by Pledges; if by his Goods, and he did not appear, 
they were forfeited ; if by Pledges, and he did not appear, 
the Pledges were amerced. And this Bail, as Pledges are 
diſuſed, ſupply their Place. | 

The Commitltioners appointed are Fuſtices of Peace, 
or Barriſters at Law, who reſide in the Country, and 
are ſo few therein, that it now frequently happens, (eſ- 
pecially where the Arreſt is upon a ſhort Return) that 
after a Man and his Bail have been riding from Town to 
Town after a Commiſſioner, to take the Recognizance, 
they can't meet with one, and are obliged at laſt to 
come to London, to put in Bail before a Judge, to pre- 
vent an Aſſignment of the Bail-bond; and what adds 
to this Miſchief, is, that if Bail is put-in in Town, 
ſuch Bail muſt juſtify in Town; conſequently a Man 
and his Bail may be kept a Week in Town from their 
Buſineſs ; for, if they go down, they muſt come up 


again to Juftify. This is a Hardſhip that may be eaſily 


temedied. 


But 


" 
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But as it was become the general Practice, 
in both Courts, for a Man to be arreſted upon 
a general Writ of Capras Clauſum fregit, Bill of 
Middleſex, Latitat, Sc. for 405. and leſs, and 
even where, as in Freſpaſs, nothing was due, 
and where only Common Bail, or a Common 
Appearance could be required, without ever 
expreſſing the Cauſe of Action, many litigious 


and vexatious Proceedings aroſe, and extraor- 


dinary Bail was exacted by the Sheriff's Offi- 
cers, Fc. as are complained of by the Statute. 


Therefore, to reſtrain theſe Abuſes, the 13 


Car. 2. was made, whereby the Sheriff is re- 


ſtrained from taking any greater Security thar 
40 l. unleſs the true Cauſe of Action was expreſ- 
| fed in the Writ, And this, as before obſerved, 

gave Riſe to the inſerting the Ac etiam in the 
Proceſſes of each Court, thereby to ſet forth 
the Cauſe of Action; but yet, as no Proof 
was required to be made of the Debt, or Cauſe 


of Action, previous to the ſuing out. the Writ, 


Ac eticms were nevertheleſs (where IIl- nature 
and Malice prevailed) inſerted therein, and 
thoſe litigious and vexatious Proceedings ſtill 


continued, to the great Injury, Oppreſſion, : 


and Expence of the Defendant. 
For when a Man was arreſted on ſuch a Pro- 
ceſs, and could not find Bail to the Sheriff, he 


had no Way left to obtain his Diſcharge, but by 
- ſummoning the Plaintiff before a Judge, to ſhew bis 


Cauje of Action, which was generally done by the 
Plaintiff's ſwearing to his Debt; if not, the 
Defendant was d. charged by the Judge's Or- 
der. But all this while the Defendant conti- 
nued in Cuſtody on the Arreſt, and though 
the Defendant could give Bail to the Sheriff, 


yet 
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yet Summons's were no leſs as frequently ta- 
ken out, to ſhew Cauſe why Common bail, or a 


| Common Appearance ſpould not be accepted, to 


avoid pulting in bail to the Action. Here was 
rare Work for the Attornies! It is more eaſy 


to conceive, than expreſs, the litigious and 


vexatious Miſchiefs in the Practice, while theſe 
Proceedings continued ; and yet 1t was not 
remedied until the 12 C. 1. 

By this Statute the Plaintiff is bi to 


make an Afidavit of his Debt or Cauſe of Ac- 


tion, and that the Sum due is 10 /. or upwards, 


previous to ſuing out the Proceſs, to hold the 
Defendant to Bail: for if the Sum is not 101. 


the Defendant is not to be arreſted, but is to be 


ſerved with a Copy of the Proceſs only, with 


an Engliſb Notice thereto, (for the Proceſs {till 


continued in * Latin ) to ſhew the Intent of fuch 


Service. This was an excellent Law indeed! 
and worthy of being made perpetual! for it 
introduced a new and eaſy Method of ſum- 
moning the Defendant to appear ; and through 


this, as obſerved, the Common Bail- Piece was 
altered in it's Form. 


As to the Defendant's Appearance in "hp 


Cork where ſpecial Bail was not required, it 


was made by a ſhort 


ote of the Attorney, 
and is now thus: 


CY 


* William the Firſt brought! in the Norman Language, 
but the Proceedings were recorded in Latin, being a 
dead Language, and not fſubject to Variation. The 
French continued till H.. 
ed, though Notes were much longer continued to be 
taken in „ ; and iroceedings continued to be re- 
corded in Latis until 4 Ceo. 2. 
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. iT. Appearance for C. D. late of W. itn 

the ſaid County, Yeoman, at the Suit of A. B. 
Which is left with the Filager, to be entered 
on his Appearance Rgll; and in caſe the De- 


fendant fails to file Common Bail, or enten ſuch 
Appearance, on the Return of the Proceſs, or 


in eight Days after, this Statute gives the Plain- 
tiff Leave (upon an Affidavit made, and filed of 


the Service of the Proceſs) to appear for him, and 
to leave a Declaration in the proper Office, and 
upon giving him Notice to plead thereto, (accor- 
ding to the Rules of the Court) to proceed to 
Judgment. And this is very reaſonable, as in this 
Caſe the Defendant is in no Reſpect ſurprized 
in the Plaintiff's Proceſs, but 1s, as we may 


ſay, * twice ſummoned to appear, and defend 


himſelf 


1 * 


2 6 


* Our ancient Laws were much in Favour of Li- 
berty, and though now a Man can't be arreſted in the 
Courts of Weftminfter but for 101. or above, yet it is 
queſtioned, if it would not be better if it was reduced 


to much leſs, This is ſpoke in Favour of Trade; for 


was a Man under no Fear of Reſtraint, it would put a 
Stop to Credit; and was the Arreſt to be for a leſs Sum, 


the Plaintiff (on whom the Hardſhip lies, to be forced 
to take any Remedy for a juſt Debt) would be in a fairer 


Way of getting his Money, „ 
A Man can ſooner pay 5 or 6/. than 10 J. and it was fer 
this Reaſon, that about London, a Plaintiff had Recourſe 


to the Palace Court; which Court for twelve Miles round 


London, and alſo the City Courts for London, held to Bail 
for forty Shillin gs, and above; but now by an Act paſſed in 
the 19th Year of his preſent Majeſty, it is enacted, that af- 


ter the iſt of Zuly, 1779, no Perion ſhall be arreſted or held 


To Bail upon Proceſs iſſuing out of any inferior Court fhr less 


than 101. ſo that now a Man can't be arreſted for leſs 


than 10/7. and in ſome Counties not under 201. and in 
ſuch a Caſe, how can it be expected, if- the Defendant 


can't pay his Debt upon the Arreſt, he can diſcharge * 
| {e] 
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An Hiſtorical Treatiſe of a Suit at Law. 
himſelf againſt the Plaintiff's Suit, that is once 


by the Service of the Writ, and next by the 
„ | 5 


— Ht. * 
—_ — — 


«% _ 
e 


ſelf from Gaol with the Addition of Coſts? Whereas, had 
the Arreft been for 4 or 5 I. only, a Defendant might have 


raiſed it, or got Friends, much fooner, to relieve him. 
But now, as the Arreſt is for 10/. a Plaintiff is very 


: unwilling the Defendant ſhould be diſcharged ; and, to 


puniſh him, till proceeds to prevent it, and thereby in- 
_ creaſes the Hardſhip on both; for the Plaintiff's Revenge 
is ſharpened by reaſon of his Coſts, and the ſame Coſts 
is an Addition to the Defendant's Debt, and thereby his 
Diſcharge is rendered ſtill more difficult ; for theſe Coſts, 
upon a Writ of Inquiry, may be 7 /. or 8/. at the leaſt ; 
and 14/7, or 15/7. if by Verdict on a Trial: generally 
they are much more, e 


The not holding a Man to Bail for %½ than 101. and 


that by Oath of the Plaintiff, was deſigned to favour a 
Man's Liberty; now ſuppoſe a Man is /erved with a Co- 


y of a Writ, for a juſt Debt of 4/, or 5/7. only, the 


only Check upon the Defendant for the Non-payment is 


the growing Coſts; and what is then the Conſequence, 


with reſpect to both Parties? The Plaintiff muſt pro- 
ceed to Judgment by Inquiry, or Verdict, to prevent his 
being non- proſs'd, and add ſuch large Coſts to his Debt, 
before he can receive any Benefit by his Suit, that are 
ſufficient to deter any Plaintiff from ſuing at all, where 
the Payment is the leaſt doubtful; and 'tis evident an 
experienced Tradeſman will rather loſe ſuch a'Debt, than 
riſque a certain great Expence in endeavouring to get 
it. 'This is an Occaſion for a Defendant to exult, and 
run in Debt wherever he can get Credit; and as to 
the Defendant, thoſe Cofts are ſuch an Addition to a 
ſmall Debt, that it is impoſſible ro expect a Man, who 
can't pay 4/. or 5 J. ſhould pay 15 J. or 20 J. and if not, 
his Body, Goods, and Chattels, muſt be, and continue 
to be, liable to be taken in Execution, to the imme- 
diate Ruin of himſelf and Family, and remain a Diſ- 
couragement to his future Endeavours, for theſe are args 
| | olts 
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Notice of a Declaration being left in the Office; 
and without this Liberty given to the Plaintiff 
thus to proceed, he would be in no Capacity of 
receiving any Benefit by his Suit, nor the Court 
of giving any Judgment or Relief to him 
therein. 


However, it may be obſerved, that this, 


and many other Methods of the preſent Prac- 


tice, are quite oppoſite and contradictory to 


the old, eſtabliſhed, and fundamental Laws 


and Cuſtoms of the Courts, in many Inſtan- 
ces, as may be obſerved throughout. (See 


Coſts for a poor Man to pay. However, the induſtri- 


ous Creditor is the greateſt Sufferer; his Debt is moſt 
often loſt, and his Coſts are a certain Addition to it; 
and it is difficult to point out a Method to ſave or pre- 
vent it; unleſs a Plaintiff, by eſtabliſhing a ſmall Debt 


by Oath, might arreſt a Defendant, and after ſome ſhort 
Time of Impriſonment, if the Debt was not paid, the 
Defendant ſhould be releaſed both from Gaol and the 


Debt. Such Puniſhment, when rendered certain, and 


\ proportioned to the Debt, might deter the wild, the care- 


leſs, and diſhoneſt Part of Mankind, from contracting 
Debts but with an Intent to pay them, Then the 


Plaintiff would know his Loſs, and be at Liberty, not 


to add ſuch extraordinary Coſts to it, as he now muſt. 
It need be no Ber to a Man's giving Bail, and conteſt- 


ing the Suit; and it would prevent ſuch long Impriſon. 


ments, for ſmall Sums, that poor Priſoners labour under, 
It would prevent a whole Family's being ruined (as is 
often the Caſe) by an Execution againſt the Goods, 
Sc. It is difficult to ſay what, but ſome ſuch Me- 
thod might be ſubſtituted to ſave the Plaintiff's Ex- 
pence in proceeding, who in general is the Sufferer, 


and the long Impriſonments poor Men moſt frequently 


endure, Sc. 
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Pot.) However it is an excellent Law, and | 
ſhews how much the Proceedings, or Plead- 
ings in a Suit, want to be regulated, and made 


agreeable to the preſent Mode of Practice, 
without harbouring ſo much Obſcurity, and 
unintelligible References to ancient Matters as 


they do. | | 

After the Defendant has appeared to the 
Plaintiff's Proceſs, or in caſe the Plaintiff ap- 
pears for him, according to the above new 


eſtabliſhed Method of Practiſe, the next re- 


gular Proceeding in a Suit is the Plaintiff's 
Count, or Declaration, exhibiting his Complaint 


or Cauſe of Action; which uſed, and is now 
Juppoſed, to be done by the Bill or Original 
Writ, filed in the reſpective Courts; though, 
in fact, neither the one nor the other is but 


very rarely or ever done, except, as obſerved, 
againſt Priſoners, &c. neither of them being 


nod requiſite at the Commencement of a Suit, 


they being helped by the Statute. And there- 


fore they may, with great Reaſon, be laid aſide; 


eſpecially, as by what has been ſaid, and as it 


will evidently appear, they only (when now 
occaſionally uſed) tend to the increaſing the 
Expence of the Suit, and multiplying the 


Proceedings, without the leaft Neceſſity for 
them. es 
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Of the Declaration. 


A Deeclaretion*, or Count, is an Inſtrument 
framed to ſet forth the Complaint or Demand 


of the Plaintiff or F Demandant, againſt the 
Defendant or F Tenant; and which uſed, and 


ought to contain, the whole Matter or Sub- 
ſtance thereof. | — 


The original Deſign, and principal Eſta- 
bliſhment of the Court of King's Bench, af- 


ter the making of Magna Charta, being to de- 
termine criminal Proceedings, it is ſaid, Civil 


Cauſes were the By-buſineſs of this Court, 
and entered by way of Memorandums ; from 
which it may be concluded, that the Declara- 


tion was begun with the ſame Memorandum, 
which is now prefixed before the Iſue, (ſee 
Poſt.) it ſeems to have been ſo. But to begin 
on this Head with more Certainty: 

In che Court of King's Bench, the Declaration 


uſed to be drawn from the Bill then filed by 
the Clerks in the Kine Bench Office, who were 


a — 


* Though a Declaration and Count may be ſometimes _ 


confounded, yet a Count more properly fignifies the 


Declaration in the Original Proceſs, and chiefly ufed in 
Real Actions in the Common Pleas; it ſeems to come 


from the French Word Counter, or Contor, to declare: 


So Serjeants at Law have been called Counters, or Con- 


tours; and at this Day we call their pailing a Recovery 
at Bar, Counting at Bar. 
+ Demandant and Tenant were Terms uſed in Real 


Actions only, in the Common Pleas, and are diſuſed with 


them. 


then 
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then many, and did the Buſineſs therein for 
the Attornies at large, or for thoſe who had 
not Seats there; in like Manner as the Clerks 
in the Exchequer of Pieas do now, for theſe 
Clerks, in Right of their being Clerks in the 
Office, were called Atlornies of the Court; and 
no Attornies at large, till after the Fire of Len- 
don, were admitted to file their own Plead- 
ings; and it was from thoſe Clerks that the 
Clerk of the Declarations received his Fee of 
25. a Term for * pemng, filing, and keeping the 


Declarations ; and 'tis ſuppoſed they paid him 


as well for the Atornes at large who employed 
them as for themſelves. 

The Bill or Declaration being F ingroſſed 
and filed by the Plaintiff's Cler k, (which was 
done for the entring up Continuances thereon) 
he then delivered a Copy of it to the Defend- 

ant's Clerk, who filed the Common Bail, who 
taking a Copy of it for his own and Client's 
Uſe, returned it again the next Term when 
he came to plead, with his Plea (if he pleaded 
the general Iſſue) wrote on the Side of it, (or 


en — 


- 
8 Y 


—— 


This word gyeing, as made uſe af i in an old Rule 
of Court, ſignifies the ſelecting the Declarations from 


that confuſed Manner in which they were brought in, 


and reducing them into an alphabetical Order, for the 
more ready finding them, Cc. It is a Term yet in Uſe 
among the Printers, but here it f gnifies the Reverſe of 
this, for they call pyemg the calling away the Letters 
out of the Frame, or Box, ITY together ; and this 
they call making Pye. 
+ 1ngrofing, filing and continuing, have been long diſ- 
uſed ; but it is yet charged for, as done previous to the 
delivering or filing the Declaration, 
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elſe entered his Plea in the general Iſſue Book 
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in the ſame Office) which was called giving a 
Plea on the Book-ſide. And in the Books of 
our preſent Practice it is laid down as a Rule, 
that the Plaintiff's Clerk, or Attorney, may make 
up the Iſſue, or Paper-book, in all Caſes where 
the Plea may be given or the Book-fide, without 
ſaying what ſuch Pleas are which may be ſo 
given, it being to be underſtood to be the 
general Iſſue; for if the Defendant pleaded 
any ſpecial Plea, he filed it with the Clerk of 
the Papers in the fame Office, for the Plain- 
tiff's Clerk to beſpeak a Copy of it; and then 
the Clerk of the Papers had a Right to make 
up the Paper-book or Iſſue from the Pleadings 
of the Parties, which Privilege they ſtill retain 
in this Court; and in this Office the Clerk of 


the Bails, the Clerk of the Rules, and other 


Officers of the Court had their Seats, and 


therein all Buſineſs was tranſacted by theſe 


Clerks from their Clients Inſtructions. 


In the Common Pleas the Buſineſs, originally, 


was from Time to Time heard Ore tenus at 
the Bar, and the Prothonotaries were then the 


Scribes who took dawn the Acts of the Court. 
They began to take up the Cauſe from the 
Return of the Writ, therefore, upon the Plain- 
tiff's declaring, they ſet forth the Authority 
by which the Court proceeded, that it might 


appear that the Court had Cognizance of the 


Cauſe. Wherefore, in all Actions where the 
firſt Proceſs was by Summons, they took No- 
tice of the Summons, and ſaid, C. D. Sum- 


It has been obſerved before, what gave Riſe to this 
Difference in the Prothonotary's Entries, . 


monitus 


D COT W 
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mt fuit ad reſpondendum, Sc. And fo in 
Treſpaſs, Sc. where the Proceſs was by At- 


tachment, they ſaid, C. D. Attachiatus fuil ad 
reſpondendum, - - BE 

As the Plaintiff declared Ore tenus, which 
was minuted down by the Prothonotary, who 
afterwards entered the Declaration in Form, 
agreeable to the Writ on the Roll: So was 
likewiſe the Prayer to imparle, this being all 


that was done the firſt J'erm by the Court, 


after the Parties had appeared ; and then the 
Roll was called the [mparlance Roll; and 


afterwards, when a Plea was given to enter, 


they made the Exzry on another Roll called 
the Plea Roll, and from thence they tran- 
ſcribed the M/ privs Roll, on the Back of 


which the Judgment was entered. But as the 


Buſineſs of the Court increaſed, the Prothono- 


taries found it difficult to manage the Buſineſs 


of the Court, in making thoſe Entries; and 


therefore they permitted Attornies to draw up 


the Pleadings, and leave them in their Office 
to enter occaſionally; and afterwards to deliver 
the Proceedings in Paper to one another, and to 


pay them for the ſeveral Entries on paſſing ' 


the“ Nifi prius Roll; [the Practice of the King's 
Bench is ſuppoſed to have introduced this in 
the Common Pleas]. And from theſe Plead- 
ings in Paper, or 1n the es the Niſi prius 


* . 


* The Prothonotaries in the Commer Pleas (and Clerk 
of Nif-prius in the King's Bench) do pals all Records, or 


Miſi prius Rolls, for Trial, and are paid fo much per Sheet 


for ſo doing, becauſe the Ni, privs Rolls are ſuppoſed to be 


made up by . trom the ſeveral Rolls in their 
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An Hiſtorical Treatiſe of a Suit at Law. 
Roll was made up; and after the Verdict, they 
made up the Plea Roll from the Nie prius Roll, 
in order to enter up the Judgment thereon. 
This was inverting the ancient Practice, for 


now the Proceedings begun to run in a new 


Channel. | 


Attornies, having gained Knowledge and 
Skill from the Entries of the Prothonotaries, 


in common Caſes drew their own Declarations, 


or elſe uſed to apply to Counſel to do it; or, 


It might be rather ſaid, that in difficult Caſes, 


while the Original was in Uſe, the Counſel 


drew or ſettled the Præcipe for the Original, 
for that in Treſpaſs, Caſe, Sc. was a Guide 


for the Declaration; for in the Common Pleas 


(and alſo in the King's Bench, when the Pro- 
ceedings were by Original) the whole original 
Writ uſed to be inſerted in the Declaration, as 
introductory to the ſubſequent Part which was 
a little more full; and fo the Original con- 
taining the whole Subſtance of the Complaint 


or Demand, it was no more than reducing the 
Writ into the Form of a Declaration, by re- 


peating the ſame Matter, as contained-in the 
Original, over again ; with ſometimes a little 
more Certainty as to Time, Place, &c. and for 
which Reaſon the Declaration has been moſt 
properly ſaid to be, An Expoſition of the ori- 
ginal Writ, adding Time, Place, and other nece/- 


ſary Circumſtances to it, to render it certain, that 


the ſame might be triable. It being a ſtrictly 
obſerved Rule, that there ſhould be no Va- 
riance between the original H rit and the De- 


- claration, but that the one ſhould be a Warrant 
for the other; for, if there was any Variance, 
the Defendant might plead it in Abatement. 


And 


1 
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And this Method of repeating the Original is 


ſtill often (and as it is conceived unwarranta- 


bly) uſed in Qui tem Actions in this Court. 
In order to explain this clearly, and thereby 5 


to elucidate the preſent formal Beginning of 


the Declaration in the Common Pleas, it will be 


neceſſary to recite ſome Part of the Original 


| N Suppoſe the Writ run thus: 


CHARLES, Wc. To the Sheriff of B. Greet- 
ng. If A. B. make you ſecure to proſecute 
his Claim, then put C. D. late of W. in your 
County, Yeoman, by ſure and ſafe Pledges, 

that he be before our Fuſtices ot Weſtmin- 
ſter in eight Day of St. Hilary, to anſwer 
to the ſaid A. in a Plea, that whereas the ſaid 
C. on the tenth Day of November in the 
ſecond Tear of our Reign, at W. in the ſaid 
County, was indebted to the ſaid A. in the 
Sum of 201. of good and I cf Money of 
England, for divers Goods, fc. (fo on with 
the whole Complaint, or Demand, conclu- 
ding) to the Damage of the ſaid A. 401. as 
it 1s ; ſaid ; and have you there the MV. mes of 

the Pledges, and this Writ. Wilneſs Ourſelf 
| al Wenne Se. p 
Now in drawing the Declaration, they be- 
gun thus ; 


Bm fl, C. D. Jate of W. in the ſeid Coun- 


„ Yeoman, was attached to anſwer to A. B. 


15 a Plea, that whereas the ſaid C. (here came 


in a Recital of the Complaint as in the Ori- 
ginal) on the 1075 day of November in the 
Second 
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ſecond Year of the Reign, Sc. at W. in the 
aid County, was indebted to the faid A. in 
the Sum of 201. of lawful Money, Cc. down 
to to the Damoge of the ſaid A. gol. In- 
ſtead thereof they went on, and continued 
it thus: And whereupon the ſaid A. by R. B. 
his Attorney, compleins, that whereas the ſaid 
C. on the ſaid toth Day of November in 
the ſaid ſecond Year of the Reign Sc. at W. 


aforeſaid, in the County aforeſaid, was indebted- 


to the ſaid A. in the ſaid Sum of 201. of good 
and lawful Money of E. for divers Goods, 
Wares, Fc. (and fo on with the very ſame 
Complaint over again, concluding the De- 
claration with) 20 the Damage of the ſaid A, 
forty Pounds; and PER he brings bis 
Suit . 


6 


And therefore he brings his Suit, &c. which is an 


OZFering to verify by Witneſſes the Cauſe of Com- 


plaint ; but againſt an Attorney, that Form was 
never in Uſe, but it was by way of Petition to the 
Court, and therefore he prays Relief, Oc. becauſe At- 


rornies and Officers of the Court were privileged Per- 


ſons. This, Sc. is made by a modern Writer to ſup- 
ply theſe Words, And hath good Prof of the Pre- 
&s miſſes, when the Court av i confider thereof.” And 
it is very probable ſome ſuch Words were anciently 
uſed, ſeeing they are properly anſwered by the Quando, 
Sc. in the Plea, vi. When and where the Court 
«© evill confider thereof”? which is now ſupplied by 
evhen, Sc. for if ſome ſuch Words were not to be 
underſtood, the Sc. in each is ſuperfluous; but we 
find by our oldeſt books and records, that Et inde pro- 


Aucit je Sc. and Quando, Cc. have been always 


uſed for a formal Concluiion of the Declaration and 


- 


But 
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But this, at length, was thought a very great 
Grievance to the Subject, ſo very unneceſſarily 
to double the Declaration; and therefore, by 


the Rule in the Time of Charles II. made for 
ſettling and regulating a Courſe of Practice and 


Pleadings, (a Thing which may be thought 


wanting at preſent) it was ordered, for avoid- 


ing long and unneceſſary Repetitions of the 


original Writ, in Actions upon the Cale, and 
perſonal Actions, penal Statutes, &c. that De- 
clarations in Actions of Treſpaſs, upon any gene- 


ral Statute, &c. other than Debt, ſhould not re- 


peat the Original, bus ouly the Neture of the 
Action. This brought the Declaration to the 


preſent Form, v/z. 


B —. ſſ. C. D. rats of W. in the ſaid County, 
Yeoman, was attached to anſwer to A. B. in 
a Plea of Treſpaſs on the Caſe, &c. and where- 
upon the ſaid A. B. by B. R. his Attorney, 
comploins thot whereas the ſaid C. on the 
101% Day of November in rhe ſecond Year 


, the Reign —— was indebted to the ſaid A. 


in the Sum of —— 


The whole Recital of the Original being 
ſupplied by that, Sc. and therefore that, Sc. 
in the Common Pleas here, ought not to be 
omitted in the Declaration, it being at pre- 
ſent, a neceſſary Part of the Pleading; for as 
it ſupplies the Original, ſo it alſo ſupplies the 


Return thereof, and is the Reaſon why no 


Pledges are added at the End of the Declara- 
tion, as is uſed in the King's Bench, when the 
Proceedings there are by Bill, and not by 
Original. Before this Rule, there was, as be- 


fore obſerve, a Neceſſity for an Original to be 
ſued 
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An Hliſtorical Treatiſe of a Suit at Low, 


ſued out at the Commencement of the Suit, 
which was a Guide for drawing the Declaration 
by, ſo that they might agree; but afterwards, 


as the Original was not to be repeated, there 
could be no Occaſion for one, for that or any 
other Purpoſe ; conſequently, it muſt be ſup- 
poſed, that ſoon after this Rule the ſuing out 


Originals began to be omitted. 

Notwithſtanding this Rule, the Recital of 
the Original 1s generally uſed in Qui tams, and 
pretty fully in Actions of Treſp2/s in this Court, 
wherein it may be as well omitted, as it is in 
Caſe. The Declarations themſelves will clearly 
ſhew this. 


Now in the King's Bench by Bill, they were 


not confined ſo ſtrictly in drawing the Declara- 


tion, as a Fault therein was not attended with 
ſuch an Expence to the Client to amend it, as 
it might be amended by the Bill upon the File; 
and in caſe there was any Fault diſcovered in 
the Bill, that might be amended, ſo as to war- 


rant the Declaration. But a Fault in the De- 


claration in the Common Pleas often put the 
Plaintiff to the Expence of purchaſing a new 
Original ; for the Declaration being grounded 
on the Original, they were to agree together ; 
and in caſe any Fault was diſcovered in the 
Original itſelf, it could not be helped but by 
the Purchaſing, i. e. praying for, ſuing out, 


and returning a new original Writ. However, 
as in the King's Bench the Defendant was ſup- 
poſed to be in the Cuſtody of the Marſhal of 


the King's Mar/hbaljea, they always begun the 


Declaration with Relation to the Bill filed, 


or ſuppoſed to be filed, in this Manner, viz. 
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B —. ſſ. A. B. complains of C. D. beingin 
the * Cuftody of the Marſhal of the Marſhalſea 


* 
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* Until lately, one could not declare againſt a 
Defendant in the King's Bench, who was neither in 
the Cuſtody of the Marſbal, or who had not filed his 
Bail; for no atherxviſe could the Defendant be ſaid 
to be in Court; and conſequently the Court had no 
Cognizance of any Matter againſt him, And there- 
fore, if a Defendant was in Cuſtody of a Sheriff, in a 


Plaintiff was obliged, firit to bring him up by Habeas 
Corpus, and turn him over to the Marſhal, in order 
to declare againit him. And this ſeems to be the 
_ ſtrongeſt Evidence that can be, that anciently, every 

' Defendant in this Court was to be really in the Cu- 
1 BU rody of the Marſbal, before any Proceedings could 
3 be had; or this Court could take Cognizance againſt 
him on any Civil Matter; for this was the Cround- 


4 work of the Court's Proceeding. But by the 4 C 5 
L V. & M. c. 21. Leave is given to the Plaintiff to 
EZ: declare againſt a Defendant in the Cx/tcdy of the She- 
Fx riff or Bailiff, as effectually as if in Cuſtody of the 
i Marſhal, ſo that the Declaration ſets forth in <wheſe Cu/- 
: tody the Defendant is. Obſerve then, if the Ground- 
evork is not, by this Statute, quite ſubverted ; if not 
| by this Statute, how 1s it when a Defendant 7s met in 


| Cuſtody at all, nor has entered any Bail, as is the 
| | "Cafe, when a Defendant is ſerved with a Copy of a 
| Proceſs only, and the Declaration is left in the Of- 
fice, and yet he muſt be declared againſt as in Cuſtody 

of the Marſhal ? It need not be further obſerved, 

how much the preſent Practice deviates from the true 

Reaſon of declaring againſt a, Man as in Cuftedy of 

the Marſhal ; but ſeeing it runs counter to Truth, and 


the very Nature and Reaſon of the Court's proceeding 


in a Cauſe, why ſhould this antiquated Cuitom be 
continued ? EE > | 


5 


County Gaol, upon the Preceis of this Court, the 
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of our Lord the King, before the King himſelf, 
for this, to wit, that whereas the ſaid C. on 
the 10th Day of November, Sc. was in- 
debted to the ſaid A. in the Sum of, Sc. 

(adding Pledges at the End thereof, viz.) 
* Pleages to proſecute, JR Doe and Richard 


Roe. 


By this it will appear that the Relation the 
Declaration has to the Original in the Common 
Pleas, and the Relation it has to the Bill filed, 
or ſuppoſed to be filed, in the King's Bench, 


is the Reaſon of the Difference, in Form, of 


the Declarations between the two Courts; for, 


was it not for the Original, and it's ſuppoſed 


Return of Pledges in the Common Pleas, there 
would be no Occaſion for that, &c. at the Be- 
ginning of the Declaration there, to ſupply the 


* Can any good Reaſon be aſligned, why Pledges 
are uſed in the King's Bench (and allo in the Com- 
mon Pleas) when it is againſt Attornies or Officers of 
the Court there, and not by Original? Did ever 
any Proceſs iſſue here requiring Pledges? And yet 
theſe are continued with much Exactneſs, and are 
the Support of the Memorandum at the Beginning of 
the Tue. And the formal and feigned Pledges were 
thought ſo material, before the 4 & 5 Anna, that the 
Want thereof was a Matter of Demurrer. And ſince 
then, if by Chance they have bcen omitted, Summons's 
have been, and may be taken out, for the Plaintiff 
to fhew Cauſe why he ſhould not amend his Declaration, 


by adding them. A fine Amendment truly ! which a 


litigious Defendant ſeldom omits to avail himſelf of, 
when he wants to protract or delay a Suit, and it ſhews 
the Miſchiefs that may ariſe through the Uſe of Pled- 


ges. 
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Original and Return. And was it not for the 
formal ſuppoſing the Defendant to be in Cπ 
tody of the Marſhal, in the King's Bench, there 
would be no Occaſion for ſuch a fiftitious Be- 


ginning, nor for adding Pledges at the End of 


the Declaration, nor conſequently for the Me- 
morandum at the Beginning of the Iſſue, in the 
King's Bench; but the Declaration might be 
more plain, ſimple, and ſignificant in one and 
the like Form in both Cos wherein the 


Defendant's Addition, and the Nature of the 


Action, ſhould appear, viz. 


B I. 5 R. B. his Attorney, 


complains of C. D. late of W. in the ſard 
County of B. Yeoman, of a Plea of 

for that whereas the ſaid C. on the 10th Day 
of November in the Year of our Lord 1762, 


at W. in the ſaid County, was indebted to the | 
Jaid A. in, &c. And therefore he brings his 


Suit, Cc. 


The Court ſuch Declaration is in, would ap- 


pear by the Chief Clerk's, or the reſpective Pr 65. 


thonotary's Name at the Top of it. 

There are ſome Particulars taken Notice of 
by our Books, wherein a Declaration in one 
Court differs from that in the other; but un- 
leſs it be in the formal Beginning of each, To 
is preſumed theſe Differences are very imma- 
terial: as whether an Alias Di# be in or not, 


or a Profert in Cur' in the Body, or at the End 


of the Declaration; and ſo of Letters Teſta- 


mentary, &c. or whether it be in the Tear of 
our Lord, or in the Year of the Reign of the 
King, ſeeing all theſe are almoſt now uſed in- 


| differently. 


Form hs : 
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Formerly, indeed, when Originals were ſued 
out as the leading Proceſies, then if an Alias 
Di#', or Year of the Reign, &c. was in the 
Writ, it was neceſſary the ſame ſhould be in the 
Declaration, to agree with it. So likewiſe in 
Reference to the ancient Practice in the Com- 
mon Pleas in Debt, Covenant, Account, Annuity, 


Detinue, and Replevin, wherein the Defendant 


was uſed to be ſummoned on the Original, the 
Declaration ſaid, Summonitus fuit ad reſpouden- 
dum, &c. And in Treſpaſs, Caſe, Trover, and 


 Ejeftment, wherein Attachments were uſed, it 
ſaid, Attachiatus fuit ad reſpondendum, &c, 
And ſo, even at this Day, theſe formal Words 


ſtill continue in Uſe in the Common Pleas, not- 


withſtanding the Practice to which they relate 


has been diſcontinued ſome hundred Years. 
What religious Obfervers of Antiquity have 
the Practiſers of the Law been, in all Things 
that were not abſolutely forbidden them ! 

But the better to obſerve the Difference, let 
us peruſe a few Forms of Declarations in each 
Court in Debt, Caſe, and Treſpaſs, as they are 
at preſent in uſe, | | 5 


Declarations. 


The common kozmal Beginning of a 
Declaration in the King's Bench. 


Berkſhire, to wit. A. B. complains of C. D. 
being in the * Cuſtody of the Marſhal of the 


a— — — yu- ——_ — — — 


„The Defendant being alledged to be in the Cr/ffody 
| of the Marſhall, there was no Occaſion for any further 
Addition to his Name ; and this is the Reaſon why it 1s 


Marſhalſea 


omitted in the King's Bench. 


An Hiſtorical 7. reatiſe of a Suit at Law. 
Marſhalſea of our Lord the King, before the 


King. himſelf, for this, to wit, that whereas 
the ſaid C. Sc. and ends with 


> (John Doe 
Pledges to proſecute, ö and | 
| | EDT - Richard Roe. 


The common founal Beginning of a 


Drcloration in the Tommon Pleas, 
in En Treſpaſs, Trover, and Ejeft- 
men * e | h * | 


Berkſhire, 70 cit. C. D. late of W. in the 


ſaid County * of B. Yeoman, was attached to 
anſwer to A.B. of a Plea of Treſpaſs on the 
+ Caſe, Cc. and whereupon the ſaid A. B. 
by R. B. his Attorney, complains, that where- 
as the ſ:id C. on the, Sc. without adding 
any Pledges. | 1 


N. B. If the Action be in Delt, Detinue, Co- 
venant, Account, Annuity, or Replevin, then it 
mult be, Was ſummoned to anſwer. 


wm . 1 0 
— 
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* By the Court of Common Pleas the County in 
the Margin is Part of the Declaration, though not held 


fo in B. R. and this of B. may therefore be omitted, as 


tis ſuperſluous. | 15 „ 
+ This Sc. is neceſſary, and ought not to be omitted, 


becauſe it ſupplies the Recital of the Original and Return of 


Pledges; and the Reaſon why there is no Sc. here in 
Debt, Treſpaſs, Ic. is, becauſe in theſe you ſee, the 


Cha «. &s 


6 00s 


Original is in Part recited, notwithſtanding the R. in 


81 


82 


Date. 


Profert. 
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a Declaration in Debt on Bond in the 
King's Bench. 


Berkshire, 4% wit, A. B. complains of C. D. 
being in the Cuſtody of the Marſhal of the 
Marſhallea of our Lord the King, before the 

King bin ſeif, * of @ Plea that he render 10 


the ſaid A. 1ocl. of lawful Money of Great 


Britain, which he owes to and unjuſtly detains 
from him, for this, to wit, that whereas the 

ſaid C. on the 10th Day of May in the Year 

of our Lord 1740, at W. in the ſaid County, 

by his certain Writing Obligatory, ſealed with 

the Seal of the ſaid C. and to the Court of 

ear ſaid Lord the King, new here ſhewn , 
the 


* When the King's Bench took Cognizance of Debt 
by Original, they purſued the Form of the Common 
Pleas in the Declaration in this Place; for it is plain, 
this is a Recital of the Original Writ, as in the Common 
Pleas, and can no ways here relate to any Proceſs our 
of the King's Bench, and therefore theſe Words, Of 
a Plea that he render, Cc. ſhould (as is conceive) 
be omitted in the Declarations in Debt in B. R. when 


the Proceedings are not by Original, as generally they 
are not. 


+ The Reaſon why a Deed that is ; pleaded ought 
to be ſhewn to the Court, is, becauſe every Deed 
muſt prove» itſelf to have ſufficient Words, whereof 


the Court muſt adjudge; and it is alſo to be proved 


otherways, as by Witneſſes, or other Proof, if the 
Deed be denied, for that is Matter of Fact. 1 ft. 

ar . 
Of every Deed pleaded, with a Profert hic in Cur', 
the ocher Party is intitled to crave Oyer, i. e. to hear 
ö | it; 


Tg 


Be 


„ 


An Hiſtorical Treatiſe of a Suit at Law, 


' the Date whereof is the ſame Day and Tear 


above, acknowledged himſelf to be bound to 


the ſaid A. in the ſaid 1001. to be paid 40 


the ſaid A. whenever be the ſaid C. ſhould be 


thereunto required. Yet the ſaid C. although Bre 


often required, &c. hath not paid to the ſaid 
A. the ſaid 1001. but hath hitherto refuſed, 
and ſtill doth refuſe to pay the ſame lo him, 
to the Damage of the ſaid A. 201 and there- 
fore he brings his Suit, &c. Bs 


for the Plaint. , 204 


1 


ach. 


R. B. 1 | : 
A. R. for the Def. Trage 50 R ofecut PR. _ | Pledges, 


A Declazarſon in Debt on Bond in the 


Common Pleas. 


Berkſhire, zo wit, C. D. late of W. in the 

ſaid County, Yeoman, was ſummoned 10 anſwer 
to A. B. of a Plea, that he * render to bim 
ph 1001. 


a PR 13 4 5 
on a. 88 _—— — 


it ; which is now generally given by making a Copy 
of ſuch Deed for him. Oyer is an old French Word, 
and was anciently uſed for what we now call A/zes, 
Anno 13 E. 1. And the Juſtices Commiſſion, a Com- 


miſſion of Ozer et Terminer ; though anciently every 


Deed that was pleaded was actually brought into Court, 
and could not be taken out again till after the Matter was 
determined. | | 
* This is a Recital of Part of the Original with 
an Sc. to ſupply the Remainder of it, wich the Re- 
turn thereof. The fame is in the Declaration on a 
Mutuatus, and others in Debt. And though this 
formal Part is copied from the Commen Pleas by the 
| G 2 | Kings 
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An Hiſtorical Treatiſe of a Suit at Law. 
100 l. which be owes to, and unjuſtly detaing 


from him, &c. and whereupon the ſaid A. by 


R. B. his Attorney, complains, that whereas 
the ſaid C. on the 1oth Day of May in the 
Year of our Lord 1730, at W. in the ſaid 
County, by bis certain Writing Obligatory, 
acknowledged himſelf to be bound to the ſaid A. 
in the ſaid 1001. to be paid to the ſaid A, 
_ ewhenever he the ſaid C. ſhould be thereunto 
required; Yet the ſaid C. although often re- 
quired, &c. hath not paid to the ſaid A. the 
ſaid 1001 but hath hitherto refuſed, and ſtill 
| doth refuſe to pay him the ſame, to the Da- 


mage of the ſaid A. 201. and therefore be 


brings his Suit, Sc. And the ſaid A. brings 
here into Court the aforeſaid Writing Obliga- 
tory, which teſtifies the ſaid Debt in Form 
| aforeſaid, ihe Date whereof is the ſame Day 
and Year above mentioned. | N 


NV. B. The moſt material Difference in theſe 
is in the formal Beginning of them, elſe they 
may be uſed indifferently for either Court, it 
being not material whether the Profert in Cur 
be in the Middle or End of the Declaration; 


though it is preſumed this in the Common Pleas 


— 
» 


King's Bench, yet it ought to be without the Sc. 
there being nothing in the- King's Bench to be ſupplied 
by the Sc. therefore this Part of: the Declaration therein 
had been beſt omitred. And the. Declaration thus, A. 
B. complains of C. D. being in the Cuſtody of the Mar- 
foal of the Marthalſea of our Lord the King, before 
the King himſelf, fer this, to avit, that whereas, e. 
without any, of a Plea that he render, c. either in Debt, 
or on a Mautaatus, | | | 


13 


; 38% 
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is the moſt ancient Form. Letters Teſtamen- | 


tary, Sc. are always at the End in both Courts, 


becauſe the Profert in Cur' of theſe cannot well 
be introduced in the Body of the Dane 


In Debt on Bond. with an Alias Dit 


in the King' 3 Bench, 


Berkſhire, to wit, A. B. complains if C C. D. 
-otherwiſe called C. D. of W. in the County 
of B. Yeoman, being in ths och. Sc. 


In the Common Pleas. 


Berkſhire, to wit, Cc D. /ate of W. in the 


| ſaid County, Yeoman, otherwiſe called C. D. 
of W. in the County of Berks, Yeoman, was 
\ ſummoned to anſwer to A. B. of a Plea, that 


Oc. 


If an Alias Die is uſed, it ought to be Li- 
teratim, as in the Bond. An Alias did“ was 


never neceſſary in the King's Bench, and how- | 


ever neceſſary it might have been formerly in 
the Common Pleas to agree with the Original, 
it is not ſo now, but 1s thought to be beſt 
omitted, to avoid the Riſque of making a 


| Miſtake therein, 


A Declaration on a_Putuatus in the 


King's Bench. 


Berkſhire, 2% wit. A. B. cobalt of C. D. 
being in the Cuſtody of the Marſhal of the 
. Marſhalſea 


95 


36 


An Hiſtorical Treatiſe of a Suit at Law. 
Marſhalſea of our Lord the King, before the 


King himſelf © of a Plea, that he render 1 


« the ſaid A. gol. of lawful Money of Great 
ce Britain, which the ſaid C. owes to, and 


unjuſtly detains from him,” for this, to wit, 


that whereas the ſaid C. on the ioth Day of 
May in the Year of our Lord, 1730, at W. 


in the ſaid County of B. borrowed of the ſaid 


A. the ſaid ſum of gel. to be paid to the ſaid 
A. whenever he the ſaid C. ſhould be there- 
anto afterwards required; yet the ſaid C. al- 
though, Sc. The Breach and Pledges as 
before. 5 


On a Putuatus in the Common Pleas. 


Eerkſhire, 20 wit, C. D. late of W. in the ſaid 
County, Gentleman, was ſummoned to anſwer o 


A. B. of a Plea that he render to the ſaid A. 
50 1. of lawful Money of Great Britain, which 
he owes to, and unjuſtly detains from him, c. 
and whereupon the ſaid A. by R. B. his At- 
torney complains, that whereas the ſaid C. 
on the 10th Day of May in the Year, of our 
Lord, &c. The fame as above, without 
Pledges. | | bo 


a Declaration in Caſe in the King's 


Bench. 


Berkſhire, 7% wit, A. B. complains of C. D. 
being in Cuſtody of the Marſhal of the Mar- 
ſhalſea of our Lord the King, before the King 
himſelf, for this, to wit, that whereas the 
Day of in 

2 the 


Said G on the 


Be 
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the Year of our Lord 1740, at W. in the ſaid 


County of B. wos indebted to the ſaid A. 

the Sum of 30 l. of lawful Money of — 5 
Britain, for divers Goods, Wares, and Mer- 
chandizes, &c. Or for Money lent, Work 
done, &c, | 8 


In Caſe in the Common Pleas. 


Berkſhire, 70 cit. e. D. laute of W. in the ſaid 
County, Apethecary, was attached to anſwer 


to A. B. of a Plea of Treſpaſs on the Caſe, 


Sc. and whereupen the ſaid A. by R. B. his 
Attorney complains, that whereas the ſaid C. 
on the Day of in the Year 


of our Lord 1740, at W. in the ſaid County 


of B. was indebted to the ſaid A. in the Sum 
of 30 Il. of lawful Money of 8 88 Britain, 
for acer Goods, Cc. 


Declarations in Cæſe differ only in the formal 
Beginning of them, and adding Pledges in the 
King's Bench, and omitting them in the Com- 
mon Pleas. And in this only, in the Common 


. Pleas, is truly expreſſed the Nature of the Ac- 
lion, viz. Treſpaſs on the Caſe; whereas in the 
others it is fet forth in the whole Subſtance of _ 


the Declaration. 


2 Declaration in Treſpaſs in the 
i King's Bench. 


Berkſhire, to wit, A. B. complains of CD: 


being in the Cuſtody of t the Marſhal of the 
G 4 Marſhalſea 


87 


88 An Hiftorical Treatiſe of a Suit at Law, 
Marſhalſea of our Lord the King, before tbe 
King himſelf, for this, to wit, that whereas 
the ſaid C. on tbe Day of 
in the ſecond Year of the 3 of our Sove- 
reign Lord George the Third, now King of 
K Great Britain, Sc. at W. in the County of 
| | B. with Force and Arms, to wit, with Swords, 


(| Staves, Knives, Fiſts, and Feet, made an A | 
1 = ſault upon the ſaid A. and beat, wounded, | te 
F and ill-ireated him, ſo that his Life was de- - 
ſpaired of, and then and there other Injuries d 
lil to him did, againſt the Peace of our ſaid Lord RE 
C | the now King, to the great Damage of the 0 
| | | ſaid A. of 1001. and "Ie * brings his a 
Suit, Sc. | 11 
Pledges, Se. | Þ 
f 
| 2M 
In Treſpaſs in BY Common Pleas. jt 
IN 

erkſhire, to. wile C. B. las of W. in the 

ſaid County, Yeoman, was attached to anſwer 5 
10 A. B. of a Plea, wwherefore with Force and ü 


Arms he made an Aſſault upon him the ſaid 
A. at D. in the ſaid County of B. and beat, C 
wounded, and ill-treated him, ſo that his Life ] 
was. greatiy deſpaired of, and then and there 1 
other Injuries to him did, againſt the Peace of 4 
our ſaid Lord the new King, Sc. and where- \ 
upon the ſaid A. by R. B. bis Attorney, com- 
Plains, that whereas the ſaid C. on the | 
Day of in the ſecond Year of ibe 
Reign of our Sovereigh Lord George the Third, 
now King of Great Britain, &c. 'at D. in the 
ſaid County of B. with Force and Arms, to 
wit, with 8 ward, Slaves, Knives, Fiſts and 
3 Feet, 
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Feet, made an Aſſault upon the ſaid A. and 
beat, wounded and ill treated him, ſo that 
| his Life was deſpaired of, and then and there 


ober Injuries io him did, againſt the Peace, 
Sc. to the Damage of the ſaid A. 1001. and 


therefore be brings his Suit, &c. 


Theſe few Sketches of Precedents are only 


to ſhew the Agreement there is between the 
Declarations of both Courts, and wherein they 
differ from each other; which, as obſerved, 


is only in the formal * Beginnings, and is 
owing to the Reference they have to the Bill, 
and the Original in the reſpective Courts, though 
in ſome in the Common Pleas, eſpecially thoſe 


in T; reſpaſs, we find the Original more fully ſet 
forth than in the others. And now, in Qui 


tam Actions, the Original is generally all re- 
peated, notwithſtanding the Rule of Car. 2. 
to reſtrain the Repetition thereof. | 


Before we depart from this Head, there are 
yet two Things to be taken Notice of, that is, 
the Venue, and the Day of the Action. 


With reſpect to the Venue, it is ſaid, that 


on the ſettling of Mi prius, they obliged the 


Plaintiff to try his Action where it accrued, 
becauſe the Jury was to come from where the 
Fatt was committed. But while the Proceſs 
was by Attachment and Diſtreſs, which could 


* As to the formal Beginnings and Concluſions of 
Declarations in particular Caſes, as for and againſt 
Executors er Adminiſtrators, Aſſignees of a Bankrupt, 
Attornies, c. they are to be ſeen in the printed Books 
of Precedents. | 


be 


” 
i r 
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be only where the Defendant's Goods were, it 
begat a Diſtinction between Actions; the one 


being called Tranſitory, which related to Goods 


and Chattels, and was to follow the Defendant 
wherever he could be found; the other was 
called Local, becaule it related to Lands, and 
the Proceſs was to be on the Lands. Theſe 
were to be laid in the County where the Lands 
lay; but in Tranſitory Actions the Plaintiff had 
Liberty to chuſe his Venue, being ſuppoſed to 
lay it where the Action accrued ; and in caſe 


Defendant fled from that Place, the Plaintiff 


had Liberty to try his Action in the County 


wherein the Defendant was ſummoned. But this 


came at length to be much abuſed, for the 


_ Plaintiff would lay his Aion far from the Place 


where the Action aroſe, which put the Defend- 


ant under a Neceflity of carrying his Wit- 
neſſes into a County far from the Place. In 


order to prevent this, the 6 R. 2. was made, 
which enacts that Writs of Account, Debts, Sc. 
ſhould be commenced in the County where 


the ContraFs were made; for if the Contradts 


were made in another County than contained 


in the Original, the Writ ſhould abate. But 


this Statute (it 1s ſaid) was never put in ule, 
for it was thought the Plaintiff could not then 
follow the Defendant into another County, and 


it was foreſeen that many other Miſchiefs 


would ariſe; therefore the Judges aſſumed a 
Power of changing the Venue. The Alteration 
began in the King's Bench, for there, where the 
Proceſs was by Bill, they could eaſily change 
the Venue; but in the Common Pleas, where they 
muſt have an Original to warrant their Pro- 


ceedings, it was more difficult: Therefore 


here, 
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here, at firſt, the Plaintiff was obliged to ſue 


out an Original, where the Action aroſe ; and 
then a Teſtatum Capias into another County 


where the Defendant was to be fund. But as 


this was tedious, chargeable, and inconvenient, 
this Court began to change the Venue, and al- 


lowed the Plaintiff to file a new Original to 


warrant his Declaration. Thus 1t continued 
until 21 F. 1. whereby Perſonal and Tranfi- 
tory Actions, as Debt, Detinue, Aſſault and 
Battery, Sc. may be laid in any County. 
However, the Courts, notwithſtanding this 
Statute, upon an Affidavit, that the Cauſe of Ac-_ 
tion aroſe in ſuch a County and not Elſewhere, 


will of Courſe change the Venue to it's proper 


County, if not laid ſo; and this is now a Motion 


of Courſe. But Local Actions, as Ejeftments, 


Waſte, Treſpaſſes, Quare clauſum fregit, &c. 
muſt be laid in the proper Counties where the 
Actions aroſe, or where the Lands lie. 

With reſpect to the Time of laying the Ac- 


tion: In Debt upon Bond, or upon a Note, 


Sc. the certain Day is deduced from the Bond 
or Note itſelf, and conſequentiy will appear 
by the Declaration thereon. But in all Ac- 
tions upon the Caſe, Treſpaſs, Aſſault, Battery, 

Sc. we are not obliged to lay the certain Day, 


the Cauſe of Action aroſe; in the Declaration; 
but if it be laid on ſome Day after the Cauſe 


of Action aroſe, and before the Commencement 


* Duzre, if this did not give Riſe to the Tefatum ? 
The like Uſe of a 75 e. ſtill continues, and in many In- 


ſtances is deemed abſolutely neceſſary, een the 


Allowance to file a new Original. 


of 
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of the Suit, it is ſufficient. And it is with 


great Reaſon this is allowed, as in ſome Caſes 


it may be impoſſible for a Plaintiff to aſcer- 
tain the Day by Evidence, or it may be for- 


| got, Sc. 


Ok Imparlances, &c. 


Formerly the Declarations uſed to be entered 
upon the Kol, then filed and docketted ; and 


Continuances uſed to be entered thereon from 

that Term until the Defendant pleaded to Iſſue, 
or confeſſed the Action; becauſe then, in moſt _ 
_ Cafes, the Defendant was not obliged to plead 


the ſame Term that the Declaration was of, 


but he was intitled to an Inparlance, i. e. Time 
to imparle or plead from that Term to the 


next ſubſequent Term. 
In the King's Bench the Defendant had an 


Imparlance, vel Licencia Interloquendi, in all 


A Continuancy wehs ihe continving the laſt Pro- 
ceeding upon the Roll from one Term to another, and 
ſo on, that no intervening Term might appear, for if 
there did, the Party not making ſuch Continuance to keep 
himſelf as acting in the Cauſe, was ſaid: to be out of 
Court; and ſo "If no Entry of an Imparlance appeared 
in the Declaration, the Defendant might have ſigned a 
Non pros, or demurred. But now the Statute of eo 


Faille, 21 F. 1. helping the fling and continuing has oc- 


caſioned the Diſuſe of it, for a Bill, or Declaration, is 
now never ingroſſed and filed, and conſequently no Con- 
tinuances entered thereon but in particular Caſes; for if 
there is no Writ of Error, there needs no Bill to be filed, 
though it 1s always charged, and allowed for as done 


in the King's Bench, becauſe, I ſuppole, it may be requir- 


ed to be done, 


Caſes; 


th 


— — 


— 
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Caſes; for being arreſted on a general Writ of ; 


Bill of Middleſex, or Latitat, wherein no Cauſe 
of Action appeared, conſequently he could not 
know the Cauſe of Action, nor how to make 


his Plea, until the Declaration was entered; 
and therefore was very reaſonably indulged 


with an Imparlance. | CE, 
But in the Common Pleas it was not general, 
for in ſome Caſes the Defendant had an Im- 


parlance of courſe, in others not ; for Inſtance, 
Tf the Defendant appeared upon an Arreſt 


by a common Clauſum fregit, he had an Im- 
parlance of courſe; but if the Writ had been 
ſpecial, according to the Truth of the Action, 
and returnable the et or /econd Return of 
the Term, then the Defendant was to plead 
that Term, becauſe the Plaintiff's Complaint 


or Declaration being ſet forth in the HMrit, 


the Defendant could thereby know the Cauſe 
of Action, and how to make his Defence; 
and therefore in that Caſe, as he already had 


ſome Time to conſider of it, and prepare 
his Plea from the Summons, there was the 
leſs Reaſon ſor his having further Time of 
courſe, eſpecially ſo long Time as an Inpar- 


lance, But in all Real Actions the Defendant 


was intitled to an Imparlance of courſe. | 


Although in the Common Pleas the Defendant 
was indulged with an imparlance, according to 


the Cuſtom of this Court's Method of. Pro- 


ceeding, yet it was not cuſtomary, or the 
Practice of this Court, ever to make any Entry 


of an“ Inpanlance on the Roll, or in the Plead- 
| GET ings, 


3 


* And yet in an Ejectment Cauſe (becauſe it's in 


the Nature of a real Action) an Jmparlaxce muſt be 
entered 
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ings, otherwiſe than in this Manner at the Bot- 
tom of the Declaration, Imparlance to the firſt 
Day of next Term, which never appeared in the 


| Record; for what did it ſignify to the Court 
| whether or no the Defendant pleaded the ſame 


Term the Declaration was of, er not ? 

But in the King's Bench they always entered 
the Plea with the Inparlance before it, which 
was either general, when Defendant was in- 
titled to it of courſe, and entered thus, Aud 


now at this Day, that is to ſay, Friday next af- 


ter eight Days of St. Hilary, (being the firſt 


Return of that Term) until which Day the ſaid 
C. had Ledve to imparle to the ſaid Bill, and 


then to anſwer, &c.- Or elſe ſpecial, which was 


granted by the Court, and was prayed when 
the Defendant wanted to plead ſome ſpecial 


Plea, which he could not plead after a general 


Imparlance, (for there were ſeveral Pleas in 


Abatement and Bar, which the Defendant had 


no Right to plead after a general Imparlance) 
and therefore theſe Words were uſually added 


thereto, Saving all Advantages, as well to the 
Juriſdiction of the Court, as to the Writ and 
Declaration, Sc. | 


But now by a Rule in the King's Bench, 
Trinity 5 & 6 Geo. 2. * Imparlances, in ſome 


Reſpects, are taken away; for it is hereby 


— —_— 


entered with the Prothonotary, i. e, the Prothonotary mutt 
be paid 2 s. for the Entry of an Inparlance, though none is 
made. 

* To take away the Imparlance, or Time to plead in 
the Common Pleas, a Rule was made, Mich. 3 Geo. 2. to 
the like Purpoſe, from whence the Rule in the King's 
Bench was taken. | 


ordered 
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ordered, That if the Writ be returnabie the fr 
or ſecond Return of any Term, Cc. then if the 
Declaration be delivered with Notice to plead four 


Days before the End of the Term, the Defendant 
| ſhall plead the ſame Term without any Impar- 


lance ; but if the Writ be not returnable the fr 
or /econd Return; or in caſe it be, and the De- 
claration is not delivered with Notice to plead 


four Days before the End of the Term, then the 


Defendant has yet an Inparlance. So that an 
Imparlance now depends on the Return of the 


Writ, and the Delivery of the Declaration, and 


conſequently the Entry thereof. | 
Whenever the Defendant is intitled to an 
Imparlance, the Entry of ſuch Imparlance is 


made before the Plea as above, viz. And now 
at this Day, that is to ſay, * Friday next after 
eight Days of St. Hilary in ii i, ſame Term, 


(until which Day the ſaid C. had Leave to im- 
parle to the ſaid Bill, and then to anſwer there- 
unto) before cur Lord the King at Weſtminſter 


come as well the ſaid A. bv his Attorney afore- © 
| ſaid, as the ſaid C. by R. B. his Attorney; and 


the ſaid C. defends the Wrong and Injury when, 
Sc. and ſaith that 


— * * 


5 


en 


* This is always the fr/ Return of the Term the 
Plea is of, becauſe by the Courſe of the King's Bench they _ 


never entered Centinuances until the Plea came in, though 
the Declaration was delivered four 'I'erms before; nor 
do they now wake any Centinuances from the Decla- 
ration to any intervening Term: As tuppoſe the De- 
claration of Eater Term, and the Plea of Hilary 
next, no Notice is taken of Trinits and Michaelmas 
Term. Sce pof, of making up Lues. 


An 
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An Eniry of an Imparlance in this Manner, 


is thought to be neither a material, nor a ne- 


ceſſary Part of the Pleadings, from it's having 
never been uſed in the Common Pleas; and ac- 
cording to the preſent Practice of this Court, 


ſuch an Entry is not made, when a Plea is 
of the /ame Term with the Declaration: And 
what indeed does it ſignify to the Court, We- 


ther or no it appears by the Record that thge 
Defendant pleaded the ſame Term, or not“? 
And if it is not neceſſary, the Queſtion will be, 


Whether the Uſe of it is in any Reſpect hurt- 
ful? One need only conſult the Notes of 
Practice to ſee what Miſchief has attended the 
Uſe of it, for though it doth not much iengthen 


the Pleadings, it often ſerves to perplex them, 


and leads the young Practitioner into Miſtakes; 
for Inſtance, The Declaration was of Hilary 
Term, the Defendant did (as he may, and 
ought to do) deliver his Plea with an Impar- 
lence of Eaſter Term; the Plaintiff took [ſue 
on this Plea, and as he could not alter the De-' 
fendant's Entity of the Imparlance, he was obli- 
ged to make up his ue of that Laſter Term, 
and conſequently award the Venire of that 


Term; though he did not deliver the Iſſue till 


after Trinity Term, becauſe he could not (as 
it was a Country Cauſe) go to the Trial until 


* Is there not as great a Reaſon for uſing ſuch 
an Entry before a Replication, Rejoinder, or other 
Pleading,. as before a Plea ? Theſe ſhall be intended, 
when they are entered of Record, that they were made 
of the ſame Term in which the Plea came in. Why 
not the Plea of the ſame Term with the Declara- 
tion, | 


the 


An Hiſtorical Treatiſe of a Suit at Law, 
the Afſizzs following. Now what was the 
Conſequence of this? Why, when the Plain- 
tiff came to paſs his Record for Trial, on an 
old Iſſue, he had to pay the Clerk of the 
Dockets for a poſt Terminum, and 45. 8 d. to 
the Clerk of the Treaſury for a peſt Roll, c. 
All unneceſſary Sums to be paid by the Plaintiff 
or Defendant, and yet this frequently happens. 

But this is not all, for it is frequently the 
Occaſion of greater Miſchiefs, as when the 
Judgment comes to be entered up, it muſt be 
entered up with Continuances on the Roll by 


* Vicecomes non mifit Breve from the Return of 


the Venire to the 7 te of the Diſtringas, which 


Entry of the Continuances, it 1s believed, is 


frequently forgot, and oftentimes omitted; and 


this through the Uſe of an Imparlance. And 
yet, if this formal Entry is not properly uſed, 


the Court, in all Probability, will ſet the udg- 


ment aſide. or allow 1t as a Matter of Error 1 


It is confeſſed, that in order to avoid 1 8 
ing Poft-terminums, c. it is moſt uſual for th 
Defendant to deliver his Plea without the Be 
of the Imparlance before it, which leaves the 
Plaintiff at Liberty to make the Imparlance to 


the ſame Term he makes up his e of, which 


may be three or four Terms after the Declara- 
tion and Plea. But why ſhould any Inlet to 
Miſtakes or Impropriety remain in the Plead- 


ings, when it may be removed without any 


Inconveniency whatever ? And therefore would 
it not be better to diſcontinue the Uſe of the 
Entry of Inparlances in this Court, as it is in 


ons Common Pleas + e 


— D ths — OJ. 
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gSee 3 the Method of * up Judgments in 
the King's Bench. — | 
H Df 


97 


— 2 x: Ji 
„ 1m ESI RF 7 INE. „ 


98 


An Hiſtorical Treatiſe of a Suit at Law. 


Ok the Plea, and Pleadings. 


A Plea is commonly taken for the Defend- 
ant's Anſwer to the Plainuff's Declaration, 


though it may in general be taken for that 
which either Party alledgeth for himſelf in a 
Court, in a Cauſe there depending; and con- 
ſequently Pleadings, in a large Senſe, contain 
all the Matters which come after a Declara- 
tion, as well on the Plaintiff's Part, as on the 
Defendant's, until an ue is joined between 
them. 3 

A Plea pleaded to the Action is either ge- 
neral or ſpecial. 


A general Plea is a conciſe and direct Anſwer 
of the Defendant to the Plaintiff's Declaration, 
' framed and contrived of old in ſuch Words as 


were proper to deny the whole Part of the 
Declaration : As if the Defendant was charged 
with a Treſpaſs, the general Plea was, that he 
was Not guilty thereof, which is now commonly 


called the general Iſſue. Such is the Plea of Nil 


 debet, or He owes nothing, to an Action of Debt 


on a Contract; Von eſt Fafim, or It is not his 
Deed, to an Action of Debt on a Bond; or, 
Solvit ad Diem, or He paid it at the Day, to a 
Bond, Such is Non afſumpfit, or He did not 
aſſume upon himſelf, and promiſe, &c. to an 


Action on the Caſe upon a Promiſe, &c. 7 
A ſpecial Plea 1s a Plea drawn up in Form, 
ſetting forth the Matter pleaded at large, with 


an apt Concluſion to the Declaration or Action. 

There are likewiſe other Pleas framed of 
old by the Courts, to anſwer the Occaſion of 
them; and though thev do not come under 


the 
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the Denomination of iſſuable Pleas, yet they 
are moſt commonly ranked with them as ſuch, 
though they are rather a Confeſſion of the 


Truth of the Plaintiff's Deciaration; as Nox 
ſum in formatus, or, I am not informed to ſay any 


thing in Bar, &c. Ni dicit, or, He ſays no- 
thing in Bar, &c. Cognovit Actionem, or, He 


_ confeſſes the Action, &c. Theſe were framed 
by the Court, to be uſed when the Defendant 


neglected to plead in Time, and by his Silence 
implied a Confeſſion of the Action; for with- 
out ſuch Means the Plaintiff could obtain no 
Satisfaction by his Suit: Or elſe they were 


really pleaded by the Defendant himſelf, in 
order to give the Plaintiff Judgment for his 


Demand, without the Expence of going to a 
Trial. „ „„ 
With reſpect to Pleading in general, it may 


be neceſſary to underſtand that the Tenor of 


the Writ is to compel the Defendant to appear 
in Court at the Return thereof, and defend the 


Plaintiff's Charge againſt him; at which Time, 


anciently, every Defendant, either in Perſon 


or by his Attorney, did actually appear, and 


plead what they had to ſay in their Defence, 
Ore tenus at the Bar. If it was any ſpecial 
Matter, the Counſel ſpoke ſuch Matter at the 


Bar, and the Plaintiff's Counſel did likewiſe - 


Ore tenus reply thereto. And the Prothono- 


taries, and their Entering Clerks, (whoſe Bu- 


ſineſs it was) did enter ſuch Pleadings in Books 
and upon Rolls, from which they tranſcribed 
the Iſſue Roll. But if it appeared to the Court, 


upon opening the Matter, that the Plaintiff 


had no Right to maintain his Action, the Judges 
ex Officio abated the Writ, or otherwiſe gave a 
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further Day to the Parties to reply, rejoin, 
Sc. 3 


But as the Buſineſs increaſed, and flowed 
in from the Hundred and County Courts, this 
Method became burthenſome both to the Clerks 
and the Courts; and therefore, as obſerved be- 
fore, Attornies received the Care of carrying 
on the Pleadings till an 7/ue was joined: but 1  _ 
on bringing in the Ie Roll, they paid for the 
Entries, as if entered by the Prothonotaries 
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themſelves. : 5 | 3 3 
| Theſe Pleadings, Cuſtom and Uſe had brought 
þ to a general Form in general Caſes ; and what in 
| ſuch Caſes uſed to be ſpoken of courſe at the 
Bt Bar, came at length to be given of courſe in 
W Writing by the Defendant's Attorney, and are 
N & called general Pleas, or general Iſſues; and are 
Fi as follow: | 
Wi Non eff Fackum to a Bond in the 
of King's Bench. 
1 And the ſaid C. D. by R. B. his Attorney, comes 
[fi and defends the Force and Injury, when, Cc. 
id! and ſays that he ought not to be charged with 
it the ſaid Debt by Means of the ſaid Writing 
1 Obligatory, becauſe he fays that the ſaid 
| Writing Obligatory is not bis Deed. And of 
| | this he puts himſelf upon the Country, _ 
4 


Mon eſt Fackum to a Bond in the 
. Common Pleas. 45 


And the ſaid C. D. by R. B. his Attorney, comes 
and defends the Force and Injury, when, &c. 
| + and 
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and ſays that he ought not to be charged with 


the ſaid Debt by virtue of the ſaid Mriling, 
becauſe he ſays that the ſaid Writing is not 


his Deed. And of this he puts biaſelf * | 


the Country. 


Non eſt Fatum, by an Executoꝛ 02 Ad⸗ 


miniſtrator, fo2 either Court. 


— And ſays that be ought not to be * 


with the ſaid Debt, by virtue of the ſaid Writ- 
ting, becauſe he ſays that the ſaid Writing 


is not the Deed of the ſaid J. S. (the Teſtator ) 


ans of this he puls ts upon the Country. 


Nil debet in the King's Bench. 


And the ſaid C. D. by R. B. bis Attorney comes 


and defends the Force and Injury, when, c. 
and ſays that he does not owe to the ſaid A. 
B. the aforeſaid 3ol. nor any Part hereof, 


in Manner and Form as the ſaid A. B. above 
complains againſt him. And of this be 128 


himſelf upon the Country. 
Nil debet in the Common Pleas. 


— And ſays that be does not owe to the faid 
A. B. the ſaid 3ol. or any Part thereof, in 


Manner and Form as the ſaid A. has above 


declared againſt bim. And - this he puis 


"EY upon ihe Country. | 
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Nil debet in Debt qui tam, &c. in the 
King's Bench. 


And the ſaid C. D. by R. B. his Attorney comes 
and defends the Force and Injury, when, Sc. 
and ſays that he does not owe to our ſaid Lord 
the King and the ſaid A. who as well, Se. 

FE | * the faid gol. nor any Part thereof, in Man- 

K | ner and Form as the ſaid A. who as well, &c. 

above complains againſt him. And of this be 

Puls * upon the CR | 


1 Mil debet in Debt, nul tam, &c. in oye 
> | Coinmon Pleas, 


1 And ſays that be does not owe lo our ſaid Lid 
I the King, and to the ſaid A. who as well &c. 
| the ſaid 401. or any Part thereof, in Manner 
| and Form as the ſaid A. who as well, Ec. 
ö has above declared againſt him, And of this 
| he puts himſelf upon the Country. 


Non detinet in Debt in the King's 
Bench. 


And the ſaid C. D. by R. B. Bis Attorney, comes 

and defends the Force and Injury, when, c. 

and ſays that he does not detain from the 
id ſaid A. C. the ſaid 30 l. or any Part thereef, 
10 in Manner and Form as the ſaid A. B. abe 4 
1'0 | complains againſt him. And of this be puis 
himſelf upon the Country. | 


Non 


Mes 


Se. 


Ar Hiſtorical Treati/: of F Suit at Law. 
Non detinet in Debt in the Common 
Peas. 
Is Word for Word the ſame as in the King*s 
Bench, 
Non detinet in Caſe in both Courts. 


And ſays that be does not detain from the 
aid A. B. the ſaid Goods and Chattel;, in the 
ſaid Declaration ſpecified, or any Part of them, 


in Manner and Form as ihe ſaid A. abotde 


complains againſt him. And of this, &c. 


Mil debet nec detinet in both Courts. 


Aud ſaith that be doth not owe to Ile ſaid 
A. B. be aforeſaid 30 l. nor any Part thereof, 


in Manner and Form as the ſaid A. bath above 


: declared againſt him; nor doth he detain from 


the aforeſaid A. the Horſe aforeſaid, in Man- 
ner and Form as the ſaid A. hath above de- 
clared againſt him, And of this, Ec. | 


Non infregit Conventionem for cither 
Court. 


And the faid C D by R. B. Sc. and ſays that 
be did not break the ſaid Covenant (or Cove- 
nants, or any one of them) im the ſaid De- 
claration above ſpecified, in Manner and Form 


as the ſaid A. above thereof conpluins againſt 
, H 4 2 I. 
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| him. And of this he fuls himſelf upon the 
Country. 


Non aſſumpſit in the King's Bench. 


And the ſaid C. D. by R. B. his Attorney, comes 
and defends the Force and Injury, when, Fe. 
and ſays that he did not undertake in Manner 
and Form as the ſaid A. B. above complains 


againſt him. And of this be puts himſelf up- 


on the Country, 


Non afſumpſit in the Common Pleas. 


Is the N in the King's Bench. 


Mon aſſumpſit by Executors or Admint- 
fltratoꝛs for either Court. | 


And the faid C. D. and E. F. by, Sc. and ſay that 


the ſaid E. F. (the Teſtator) in his Life-time, 
did not undertake, in Manner and Form as the 
ſaid A. B. above complains againſt them. And 
of this they put themſelves upon the Country, 


Not gullty * in the King's 


And the ſaid C. D. by R. B. bis Attorney, comes 
and defends the Force and Injury, when, &c. 
and ſays that be is not guilty of the Premiſſes 
above laid to his Charge, as the faid A. 

above 
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above complains againſt him. And of this te 
puts e upon the e 


Not guilty in Caſe in the Common 
Pleas. 1 
Ih the ſame as in che King's Bench, 


Not guilty in Treſpaſs in the King” 8 
Bench. 


1 — 1 ſays that he is not guilty thereof. And 


of this he puts himſelf upon the Country. 


Not guilty fn Treſpals in the Common 


eas. 


— And ſays that be is not guilly of the ſaid 
Treſpaſs, as the ſaid A. above complains 
againſt bim. And a this, &c. | 


Mot guilty in Treſpaſs and Aſſault in 
| either Court. 


And ſays that he is not guilty of the ROY | 
Treſpaſs and Aſſault, &c, 


The common OI” to each of theſe 
general Iſſues is this, And the ſaid A. doth the 


| like, that is, doth likewiſe put himſelf upon the 


Country. Whereupon the Iſſue is joined be- 
tween the Parties. | 


Theſe 
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An Hiſtcrical Treatiſe of a Suit at Law. 
Theſe general Pleas are tranſcribed from the 


common Books of Practice, only to ſhew that 


there is no material Difference between the 
Forms of them, but that they may be uſed 1n- 


differently for one Court as the other. 


Special Pleadings were formerly divided into 
two Kinds only, viz. Pleas in Abatement, and 
Pleas in Bar. The Order of Pleading was, 


firſt, to the Juriſdiction of the Court; ſecondly, : 
to the Perfon of the Plaintiff; thirdly, to the 


Count; feurthly, to the Writ ; ffrhly, to the 


Action of the Writ; and / «thly, in Bar of the 


Action itſelf. | 

A Plea in Abatement was temporary, and 
too often dilatory ; for it was not to deſtroy 
the Plaintiff's Action, but only to ſtop the 
Cauſe for a while, until ſome Defect was re- 
moved: As a Miſuomer of the Detendant, to 


cure which the Plaintiff entered up a Diſcon- 
tinuance by Ni] Capiat per Preve on the Roll, 


and then brought a new Action in the De- 


fendant's right Name; which ſhews this Plea _ 


was generally made uſe of to gain Time. 

The Plea in Bar was an Objection to the 
Plaintiff's Action, and went to the Right in 
Demand, ſhewing Cauſe why the Plaintiff 
ought not to have the ſame; and it was either 
peremptory and perpetual, as when the De- 


fendant pleaded a general Releaſe, which de- 


ſtroyed the Plaintiff's Action for ever. Or it 
was temporary, and barred only for a Time; 


as the Plea Plene adminiſtravit, which is a good 


Plea in Bar, until more Goods come to the 
Executor's Hands. | 
Pleas in Bar, in many Caſes, were reduced 


to a general and conciſe Form, as was the 


general 
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general Iſſue; and they were called general 
Bars, as, Infra Alatem, Solvit ad Diem, Son 


| Aſſault, Plene adminiſtravit, Riens per Deſcent, 


Nul liel Record, per Minas, Cemperuit ad Diem; 
Non aſſumr/it infra ſex Aunos, St, 21 Jac. 1. 
Non Cul. infra jex Annos; Adio non Aecrevis 


infra ſex Annos, Sc. 


All theſe. Pleas had a formal Beginning and 


Ending; for Tſe and Practice naturally intro- 


duce Form and Method, from which all our 
Pleadings had their Riſe. The apt and pro- 

er Beginning of a Plea in Aratement was, 
85 is, That the Defendant ought not to anſwer 
the Bill, or Declaration, c. And it concluded 


thereto, thus, Mhercupon he prays Judgment f 


the Bull . Declaration) aforeſaid, ang that the 
ſaid Bill be“ quaſbed. 

The apt and proper Beginning of a Plea in 

Bar was, and 1s, That the Plaintiff ought not to 


have or maintain his Action aforeſaid againſt 
him, becauſe he faith that, Sc. And it con- 


cluded to the Action thus, M berefore he prays 
Judgment if the Plaintiff ought to have or maintain 


his Afion aforeſaid againſt bim, &c. 
All Affirmative Pleas were concluded, And 
this he is ready to verify. But Negative Pleas 


were to be averred, becauſe it was a Maxim, 


That Negatives cannot be prom 


* To quaſh, from the old French, Quaſſer, is to 


overthrow or annul any Thing. So when an Indic. 


ment, Order of Seſſions, Preſentments, Cc. are ſet 


aſide by the Court for auen they are ſaid to 


be N 
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An Uiftorical Treatiſe of a Suit at Law, 
Alſo when the Defendant pleaded to Iftue, 
he concluded, * And of this he puts himſelf upon 


the Co: untry ; and when the Plaintiff did, he 


ſaid, And this te prays may be inquired of by 
the Country; and the other Party joined Iſſue 
by ſaying, And the ſaid _ doth fo like- 


wiſe, For tho' the Iſſue may conſiſt of ſeveral : 


diſtinct Pleadings, yet this at laſt muſt be the 
_ Concluſion of every Iſſue to be tried by a 
Jury. And indeed it often did, and does now 
more frequently happen, thar - when the Plea 
was ſpecial, and to which the Plaintiff could 
not take Iſſue, he was under a Neceſſity of 


replying ſpecially, and many other Pleadings 


went to the making up the Iſſue; as a f Re- 
joinder to the Replication, a Surrejoinder to that ; 

a Rebutter to the Surrejoinder, and a Surrebut- 
ter to the Rebutter, fc. ſo that an Iflue in 
fact was joined: fooner or later, as the Matter 


* — 


5 Every Defendant 3 1s under a Neceflity of defending 
himſelf, and conſequently will put himſelf upon the 
faireſt Means, of having Juſtice done him, which the Law 
gives him; and that is, 1% put himſelf upon his Country 
for their Jadgment and Opinion of the Matter, which 
the Court mu/t grant him: but a Plaintiff, who is as a Pe- 
titioner to the Court wherein he ſues, prays it may, be inquir- 
ed of by the Country, 

+ Pleadings are divided into Bars, Reflications, Re- 
Joinders, Surregoinders, Rebutters, Surrebutters, Fc. Theſe 


are Words of Art, and are called Bars, Barræ, becauſe 


it bars the Plaintiff of his Action; 3 Replicatio, 4 Re- 
plicando; Rejundiones, 4 Rejungendo; Rebattcr, from the 
French Word Rebouter, 4 Kepellando; and fo of Surre- 
butter, Ic. In oncient times, ſays my Lord Cee, a 


Bar was called, Exceptio peremptoria; a Replication, Re 


3 ; a Rejoinder, Triplicatio; a Surrejoinder, Qua- 
druplicatio, &c. 


gave 


An Hiſtorical Treatiſe of a Suit at Lam. 


gave Room for it. And it might happen that 
ſometimes the Plaintiff, and ſometimes the 
Defendant, firſt concluded 7o the Country ; and 


all ſuch ſpecial Pleadings were concluded agree- 


ably to the Nature and Effect of them, VIZ. 


IVhereupon the ſaid 
Fudement whither, &c. for, as obſerved, Me- 


thod and Form being introduced by Practice, 


begun and ended all our Pleadings. 


The Rules for ding were, that all Pleas 


were to be ſuccin&, without unneceffary : Re- 
peticions, and dir ect and pertinent to the Caſe, 
and not by Way of Argument or Nebel 
but directly an Anſwer to the Charge in the 


Declaration; that every Plea was to be ing 7/0, | 


and certain, and not to contain a Variety of 


Matter to one and the ſame Thing. A double 
| Plea was not allowed to be good, becauſe 


where there was a double Matter, no certain 
Iſſue could be taken: As for Inſtance, If an 
Infant ſealed an Obligation by Dureſs, he could 
not by his Plea take Advantage both of In- 


fancy and Dareſs, by reaſon of Duplicity, leſt 


the Jury ſhould be too much incumbered. 


This was deemed a great Reproach, and as 


ſuch was caſt on the Courts at #"tminſter by 
the Civilians, who ſaid, "Twas forcing a Man 


to fight with one Hand tied behind him: The 


Civilians had certainly the Reaſon on their Side, 
for why ſhould a Man be debarred from uſing 
every Plea he can in his own Behalf? Bur 
ſee 4 & 5 Ann. c. 16. whereby Leave is now 


given to plead as many ſeveral Matters as are 


thought to be . However, this muſt 


be 


as before, prays 
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be by Leave of the Courts, as ſome double 
Pleas may be contradictory in themſelves, Sc. 


It was a Rule that every Defendant's Plea 
ſhould be taken moſt ſtrongly againſt himſelf; 
for it was reaſonable to ſuppoſe, that every 
Defendant would at firſt ſet up the beſt De- 
fence he could. But a Defendant, who was 


not obliged to plead a ſpecial Plea, might plead. 


the general Iſſue proper to the Action, and 


give the ſpecial Matter in Evidence; and in 


many Caſes the general Iſſue was allowed, to 


avoid Tediouſneſs and Multiplicity: And ſuch 


Pleadings were reduced to a very conciſe Form, 


and more conſonant to the general Rules of 
Pleadings, than what they are at this Time. 
That our Pleadings were not only greatly 


lengthened, but as greatly multiplied before 


the Act of 4 & 5 Ann. to what they were in 


ancient Times, is very evident from the Plead- 


ings themſclves ; and the Length of Records 
now is not only a great Expence and Burthen 
to the Parties, but 1 is a Reproach to the Law 
itſelf. 

Sir Matthew Hale, ſpeaking of the Length 
of the Proceedings in his Time, in Compariſon 
to what they had been, ſays, © The Reaſons 
© whereof ſeem to be theſe, firſt, becauſe in 
© ancient Times the Pleadings. were drawn at 
cc the Bar, and the Exceptions alſo taken at 
ce the Bar, which were rarely taken for the 
« Pleaſure or Curioſity of the Pleader, but 
cc when it was apparent the Omiſſion or Mat- 
ce ter excepted to was the very Merit and 
« Life of the Cauſe, and purpoſely omitted 


ce or miſpleaded, becauſe the Matter would 


2 bear no better; but , the Pleadings 
. being 
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© being firſt drawn in Writing, are drawn to 


« an exceffive Length, and with very much 


Labouriouſneſs and Care enlarged, leſt it 


«© might afford an Exception not intended by 
«© the Pleader, and which could be eaſily ſup- 


<« plied from the Truth of the Caſe, leſt the 


* other Party ſhould catch the Advantage, 
« which commonly the adverſe Party ſtudies, 
© not in Contemplation of the Merits or Juſ- 


« tice of the Cauſe, but to find a Slip to 


« faſten upon; though, in Truth, either not 
« material to the Merits of the Plea, or at 


<« leaſt not to the Merits of the Cauſe.” Hit. 
of the C. L. It may be added, that of late 
it hath been attempted to catch and intangle 
an Adverſary by Length and Intricacy of Plead- 


ing; but the learned Artiſt was properly 
caught in his own Net. 3 
My Lord Coke obſerves, and it is worthy 


Obſervation, © That in the Reigns of Ed. 2. 


« Fd. 1. and upwards, the Pleadings were 


e plain and ſimple, but nothing curious, ever- 


« more having chief Reſpect to Matter, and 


« not to Forms of Words, Sc.“ In the Reign 


of Ed. 3. he ſays, © Pleadings grew to Per- 


ce fection, both without Lameneſs and Curio- 


« ſity; for then the Judges and Profeſſors of 


© the Law were excellenily learned Men, and 


© the Knowledge of the Law flouriſhed ; the 


ce Serjeants of the Law drew their own Plead- 
© ings, Sc.“ So likewiſe ſays Sir Matthew 


Hale, and further, that © Though Pleadings 


in the Times of thoſe Kings (meaning H. 4, 
« 5, & 6. Ed. 4. & 5. and H. 7.) were far 
<«« ſhorter than afterwards, eſpecially after H. 
< 8. yet they were much longer than in the 

| | Time 
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An Hiſtorical T reatiſe of a Suit at Law. 
ce Time of Ed. 3. and the Pleaders, yea and 


© the Judges too, became ſomewhat too cu- 
ce rious therein; ſo that, that Art and Dexte- 


<« rity of Pleading, which in it's Uſe, Nature, 


and Deſign, was only to render the Fact 
&© plain and intelligible, and to bring the Mat- 
& ter to Judgment with a convenient Cer- 
“e tainty, began to degenerate from it's pri- 
e mitive Simplicity, and the true Uſe and 


« End thereof, and to become a Piece of Nice- 


© ty and Curioſity; which how theſe latter 
* Times have improved, the very Length of 
„the Pleadings, the many and unneceſſary 
« Repetitions and A, ſcarriages of Cauſes, upon 
* {mall and trivial Niceties in Pleading, have 
© too much witneſſed.” | 

What theſe great Men have ſaid may be 
conſidered as a Reproach to the Pleaders, who, 
through Ignorance of the real Points on which 


the Merits of the Cauſe might depend, choſe 


to fill their Pleadings with a Multitude of nice 
and curious Matters, rather than omit any 


Thing which the adverſe Party might take an 


Advantage of; or perhaps with a "View that 
the Pleadings, by Length and Intricacy, might 

uzzle and perplex one another. Be it as it 
will, it muſt be allowed that the Merit would 


be infinitely great in him, who ſhould find 


Means to reduce the Pleadings to a more con- 
ciſe and ſimple Form, or chalk out ſome 
Method intirely to ſupply the Uſe of ſpecial 
Pleadings. How many Inſtances may be giv- 
en, where, by . pleading generally, a Cauſe 
might have been tried upon an Iſſue of no 


more than 10, or 12, or 14 Sheets, which by 
n Pleadings has been ſpun out to 100, 


150 
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150, or 200 Sheets, and which, where the 


Matter in Diſpute has not been above $5 5. Va- 
Jue, has coſt the Party 200 J.? Is this an 


Honour to the Law? Is it not enough to de- 


ter any Man from taking a Remedy to protect 


his Right and Property? If what theſe learned 
Judges have ſaid was before the Act for plead- 


ing ſeveral Matters, what ſhall one ſay now, 


when ſpecial pleadings are ſo greatly increaſed, 
and are drawn with ſo much Labour and 


Nicety, and ſo vaſtly ſpun out, as to render an 


Iſſue of ſuch prodigious Length? Special 


Pleadings may be now ſaid to be a particular 


Branch of the Law ; and yet how few know 


it's Form and Niceties ? Attornies know but 
little of the Matter; in ſhort, they don't pre- 
tend to it, for as ſpecial Pleadings muſt be 
ſigned by Counſel, they firſt get them drawn 
by ſome Gentleman, who by his Practice has 


gained Skill and Experience therein, and then 
get the Draught ſettled and ſigned by ſome 


eminent Counſellor, who ſtuffs it with all the 


curious and nice Matters it may ſeem to want. 
Tris ſufficient for an Attorney (I was going to 
ſay) to underſtand the Terms of Art uſed 


therein, and what they import; as Averments, 
Proteſtandoes, Bars, Traverſes, Tuſtifications, Pleas 


puis darreign Continuances, Afirmatives, Nega- 


tives, Repugnants, Oc. | 
However well deſigned the Stat. of 4 & 5 
Anne was, yet tis a Quære if ever any Act, 


that was made for the Amendment of the Law, 
tended ſo much to increaſe the Expence of a 
Suit as that does; ſo that People have much 


more Reaſon to exclaim and cry out againſt it 
than ever they had. This is a Branch of the 
„„ Law 
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An Hiſtorical Treatiſe of a Suit at Law, 
Law ſo luxuriant in its Nature, and ſpreads fo 
wantonly and viciouſly, as to want much prun- 
ing; and it may be truly ſaid, through this 
| only, that a Client often breaks Is T eeth by 
endeavouring to come at the Kernel; or, in other 
Words, that the Remedy 75 worſe than the Dis 
eaſe. 

10 give one Example only of the on Ef- 
fects of ſpecial Pleadings out of the great Num- 
ber of Actions for Treſpaſſes, and upon the 
Ceaſe, which are brought upon much leſs Oc- 
caſions. Pleaſe to obſerve the [ſue placed at 
the End of this Treatiſe, wherein the Plead- 
ings were grounded upon the following Cir- 
cumſtances : The Inhabitants of W. in Oxford- 
ſhire had enjoyed a Right of Angling in the 
River Thames, without any Interruption, Time 
immemorial, until it happened that the Defend- 
ant F. G. caught a ſmall Salmon, (a Thing 
never known there before, it being ſo far up 
the River.) This was too alarming to the 
Plaintiff who rented the Fiſhery, and thereup- 
on he went and demanded the Fiſb, which the 
Defendant refuſed to give up; and to make 
ſure Work of it, ſold it to a neighbouring 
Gentleman for 2s. The Plaintiff upon this 

complained to his Landlord, who was wile 
enough to forbid the Peoples angling, and or- 
dered an Action to be brought againſt the De- 
fendant F. G. and others, who were in Com- 
pany with him. The Right of a free Fiſhery, 
which the Plaintiff now claimed, coming ii 
Queſtion, in order to try it, (as it tended to 
take away and deſtroy the innocent Amule- 
ment of the Inhabitants, which they had fo 
long enjoyed) ſome Freebolders and * | 
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An Hiftorical Treatiſe of a Suit at Law. 
of the Pariſh gave the Defendants Liberty to 


juſtify under them, as having a Right of fiſhing 


in half the Stream next ie their Lands; a Thing 


that was adviſed, as abſolutely neceſſary, for 


the Defendants to avail themſelves by. And 
the Cauſe was tried upon this Iſſue, folio near 


160, which coſt the Parties above 200 J. The 


Plaintiff ſucceeded under an old Grant of the 
Fiſhery. Quære, what did he gain by it? And 


quære, if no Method can be found out for try- 
ing ſuch a Cauſe upon the general Iſſue with | 
equal Advantage to the Detendant? 


Df an Iſſue in Faſt, oz Fat. 


An Iſue, ariſing from the Pleadings, is the 
next Thing to be ſpoken of. An ue is ſaid 


to be joined, when there 1s a certain Point or 


Matter iſſuing out of the Allegations of the 


Plaintiff and the Defendant, which conſiſts of 


an Affirmative on one Side, and a Negative on 


the other; and therefore it is called an ue 


from the French Word Iſuer, to flow from. 
An Iſue is of two Kinds, viz. an {ſue in 
Law, and an Iſſue in Fait, or Fact. An Iſſue 


in Law is joined upon a Demurrer, and the 


Matter of Law is to be determined by the 


Court. An Iſue in Fait, or Facts, is joined, 


when, as is before obſerved, there is an Afirm- 
ation of a Thing on one Side, and a Negation 


on the other, which fix a certain preciſe Point 


to be tried by a Jury; as when the Plaintiff 


declares that the Defendant owes him 20 1. 


and the Defendant pleads Ni! debet, or that he 


_ owes the Plaintiff nothing. Now whether he 
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An Hiſtorical Treatiſe of a Suit at Law. 
owes the Plaintiff any Thing or not, is the Iſſue 


to be tried by the Jury. 


Df making up an Iſſue in the King's 
Bench. 28 


The Parties being at Iſſue, all the Pleadings 


that go to the making up of the Iſſue are to 


be joined together in Form and Order, that 
the ſame may be entered on the Iſſue Roll, 


taking them in Courſe as they were pleaded. 


It has been obſerved that anciently ſeveral diſ- 
tinct Rolls were made uſe of, as the Imparlance 
Roll, the Plea Roll, &c. and from theſe they 


uſed to tranſcribe the Tue, or Niſi prius Roll, 


on the Back of which they entered up the 


Judgment. But now as the Proceedings are 
carried on by Paper Copies, the IJſue is made 


up from theſe Copies; and then a Copy there- 


of is given to the adverfe Party on a treble 


1d, Stamp Paper. 


he Method of making up the Iſſue is thus 


in the King's Bench. 


If the Iſue is joined of the ſame Term that 


tnc Declaration is of, then the ſame is begun 
by a Memorandum, as introductory to the Plead- 
ings; then follows the Declaration, next the 
| Plea, without any Form of an Imparlance, 


with the Reſt of the Pleadings in order, and 
then the 4ward of the Venire, thus: 


Hilary Term 2 the firſt Year of the Reign of 


King George the Third, 
N | er. 


Berkſhire, 


ue 


the King himſelf, and alſo the Cauſe of Action here 
. | 
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Berkſhire, to wit. Be it remembered that on 
Wedneſday next after eight Days of St. Hi- 
lary, (the firſ Return) in this ſame Term. 
before our Lord the King at Weſtminſter, 


A. B. f comes by R. B. $ his Attorney, and 


* 


9 : 3 


* When this Court begun to take Cognizance of 


Civil Actions by Bill, on the Reaſons my Lord Coke 


obſerves, it might then have been thought neceſſary | 
that it ſhould be certified to the Court on the Trial 


of ſuch Cauſes, that the Suit was by Bill, and not by 
Original, the Defendant being in the Cz/ody of the 
Marſhal of the King's Marſpalſea; and therefore this 
Memorandum might have been framed for that Pur- 
poſe, and made Part of the Record, left it ſhould 


be afterwards queſtioned whether the Court had a 


Juriſdiftion to take Cognizance thereof. So that this 
Memorandum ſpeaks it's own Significancy, wiz. that 


the Defendant being in Cu/fody. of the Marſhal, the 


Plaintiff came and filed his Bill againſt him, and 
gave Pledges to proſecute; and theſe Pledges being 


hereby certified to have been given, is the Reaſon why 
they are omitted at the End of the Declaration in mak- 
ing up the Iſſue. But whatever the Reaſon might have 
been that this Memorandum was uſed, what is it's pre- 


ſent Uſe? It is full of Falſities, and ſerves only to 


lengthen the ue, and fo far tends to heighten the 
Coſts of entering it, and paſſing the Record, &c. See 


Notes before. 
+ The whole Term is reckoned but as one Law- day, 


and though this relates to the firſt Day of the Term, it 


1s rather ſaid comes, than came, the Pele Tenſe belt 
agreeing with the Term-time. 

$ The Name of the PlaintiPs Antony. appears 
not in the Pleadings, but by this Memorandum ; and by 
the Deſcription of the Court held before the Lord 


{et 


. 
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Brings into the Court of our ſaid Lord the King, 
before the King himſelf, now here, his Bill 
againſt C. D. being in the Cuſtody of the Mar- 
ſhal of the Marſhalſea of our ſaid Lord the 
King, before the King himſelf, of a Plea of 
Treſpaſs on the Caſe, (as 'tis) and there are 
Pledges for the Proſecution thereof, to wit, 
John Doe and Richard Roe, which ſaid Bill 
follows in theſe Words, to wit, Berkſhire, 10 
wit, A. B. complains of C. D. being in the 
Cuſtody of the Marſhal of the Marſhalſea of 
our Lord the King, before the King himſelf, 
or this, to wit, that whereas, ſo on to the 
End of the Declaration, omitting Pledges, 
esc. and then the Plea in a new Line, with the 
Replication and Award of the Venire, v1z. 
And the ſaid C. D. by O. P. his Attorney, comes 
and defends the Force and Injury, when, &c. 
and ſaith that (the Plea, Verbatim) and 
thereupon he puts himſelf upon the Country ; 
and the ſaid A. B. doth the like; * Therefore 
| let 


Tn —_—_— 


ſet forth, (which is not mentioned in the Pleadings, but 
only in this Memorandum) it is moſt reaſonable to ſuppoſe 
that, originally, the Memorandum was inſerted before the 
Bill filed, and likewiſe before the Declaration, which was 
delivered as a Copy of it: And if it muſt be ſtill uſed, it 
15 moſt proper to be uſed before the Declaration, notwith- 
ſtanding no Bill is filed, as it alledges, 


The Award of the Yenire, when the Parties are 
come to ue, is ſuppoſed to be the Act of the Court, 
and was then immediately entered on the ſue Roll 


by the entering Clerks, and is now awarded of courſe 


on 
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tet a Jury come thereupon before our Lord the 
King at Weſtminſter, on“ 
_ next after and who neither, Sc. to 


— 


6 0 yo 


on the Paper Copy of the 72 by the Attorney, and 


ought to be made returnable therein of the fame 
Term. | 


The Penire was originally the only | Proceſs that 


iſſued for bringing a Fury to try the Cauſe. But 


after the Diſtringas was introduced for that Purpole, 


the Venire was, and is now made returnable ſome 


Day before the Trial: As if the Cauſe is ts be tried 


in Town, then the Venire is made returnable the firit 


Return, or ſome other Return, before the Sittings; 


ſo that the Diftringas may bear Teſte on that Return 


Day, and be returnable ſome Return Day after the 
Sittings the Cauſe is intended to be tried at. Or it 


the Cauſe is to be tried in the Country, then the Ve- 


nire is made to bear Tee the firft, or ſome other Day 
in the Term preceding the Aſizes, and is made re- 
turnable the laſt of that Term, in order that the Dis- 


tringas may bear Te/tz on that Return Day, and be 
made returanble the Art Return of the ſublequent Term, | 
after the Aſſizes. This is ſuppoſing the Iſſue was 


made up of that preceding Term; if not, ſee poſe. 
Some Attornies leave a Blank for the Return of the 
Venire in the Copy of the Ie, and ſome make it re- 
turnable ſome Day in the Term the Iſſue is joined, as 
it ought to be. | 


| + Theſe Contractions being explained by the Words 


at Length, need here no further Enclairciſſement, 


other than Vacere recognitionem being rendered to recog- 
wize, it may be obſerved, that as Cognition is Know- 
ledge, Acknowledgment, or Opinion; ſo to recognize 
is to take Knowledge of, by a well-weighing, or 
ſerious Acknowledgment of the Truth of the Mat- 
der. 8 
14 recognixe, 
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recognize, &c. * becauſe as well, &c. + the 
ſame Day is given to the ſaid Parties there. 


Theſe &c.'s are Contractions of the general 
Words in the Writ of Venire, which is here 
awarded, and the Words may as well be put 
at Length, viz. Aud who are in no wiſe of Kin 
either to the ſaid A. B. or to the aforeſaid C. D. 
ts recognize upon their Oath the whole Truth of 
the Premiſſes, becauſe as well the ſaid A. as the 
ſaid C. have put themſelves upon that Jury, the 
ſame Day is given to the ſaid Parties there. 


This Memorandum, I preſume, was originally 
inſerted before the Bill filed, not only becauſe 
it is ſaid that the Acts of the Court were en- 
tered by way of Memorandums, but the Thing 
itſelf ſeems to declare it; conſequently it then 
related to the firſt Day of the Term, or the 
very Day of filing the Bill: but when they 
came to make up the Iſſue, perhaps two or 
three Terms afterwards, they varied the Me- 


morandum accordingly, and ſaid, 


: Berks. ff, Be it remembered, that i Hilary 


Term laſt paſt, before our Lord the King at 
Weſtminſter, came A. B. by R. B. his At- 
rorney and brought into the Court of our ſaia 


OE 


—— ” * * * * — aff 


* For their juſt and impartial Opinion of the Matter 
which they come to recognize, | 

+ The Dies datus is the Order of the Court to the 
Parties, to come at the Return of the Venire, before the 
Court and Jurors to receive their Opinion of the Matter 


to be tried, which by the Iſſue they had put themſelves 
Lerd 


An Hiſterical Treatiſe of a Suit at Law. 
Lord the King then there his certain Bill 


againſt C. D. being in the Cuſtody of the Mar- 


ſhal, Sc. — The Reſt as in che former one. 


But as the filing the Bill came to be left off, 
the Memorandum was only uſed before the 


Iſſue, as at preſent; but ſtill it refers to a Bill 
ſuppoſed to be filed, and therefore now varies 


in four Caſes, viz. firſ, when the Declaration 


(or Bill) is of the fame Term with the Iffue, 


as in the firſt Precedent ; /econdly, where it is 
neceſſary to make it of a particular Day in the 


fame Term with the Iſſue, as where the Cauſe _ 
of Action aroſe after the firſt Day of the Term, | 


in which Caſe they only mention the certain 
Day of filing it, thus : | 


Berks. ſſ. Be it remembered, that os Saturday 5 


next after eight Days of St, Hilary, in this 
ſame Term, Sc. as in the firſt Frechgent. 


Thirdly, Where the Decl., 18 ot 1 a pre- | 
cedent Term, as we have ſeen by the ſecond 


Precedent before; and fourthly, where the De- 
claration is above four Terms before the Iſſue 
is made up, in which Caſe they can't ſay 
of Hilary Term laſt paſt, but 


Berks. fl. @& 1 that heretofore 
that is to ſay, in the Term of St. Hilary in 
tbe Year of the Reign of our Sove- 
reign Lord George. the Third, now King of 

Great Britain, &c. before our ſaid Lord the 
King at Weſtminſter, came A. B. by R. B. 
Pris Attorney, &c, ut ſupra. 


And 
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And whenever the Iſue is made up of a 
Term ſubſequent to the Declaration, the Plea 
is entered with an Imparlance before it, thus: 


: 
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Berks. ſſ. Be it remembered, that in Hilary 
Term laft paſt, before our Lord the King at 
Weſtminſter, came A. B. by R. B. his at- 
torney, and brought into the Court of our ſaid 
Lord the King then there his Bill againſt C. D. 

being in the Cuſtody, Sc. The Reſt as in the 
former one, then the Plea with the Impar- 
lance. Aud now at this Day, (that is to ſoy) 

| next after (the firſt 

Return of that Term the Iſſue is made up) 
in this ſame Term, to which Day the ſaid C. 

| had Leave to imparle to the Bill aforeſaid, 
end then to anſwer the ſame before our Lord 
the King at Weltminſter, came as well the 
aforeſaid A. by his Altorney aforeſaid, as 
the ſaid C. by E. F. his Attorney; and the 
ſaid C. defends the Force and Injury, when, 
Sc. and ſaith that The Plea verbatim, 
with the Award of the Venire as before. 


This Imparlance was formerly ufed in all 
Caſes, becauſe in all Caſes the Defendant was 
intitled to it; and it was then uſual to enter 
fuch Imparlance before the Plea upon the Plea 
Roll, and which of courſe was of the very Term 

the. Plea came in; and fo when they came to tran- 
ſcribe the Niſi prius Roll from the Plea Roll, the 
Imparlance of courſe appeared to be of the Term 
the Plea came in, and thereby diſcovered the 
Term in which the Iſſue was joined; and as the 
Plaintiff could not alter theſe Entries, they were 
| frequently 
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frequently obliged to make up the N prius 


Roll from an old Iſſue; in Which Caſe there 
were claimed extra Fees by the Clerk of the 
Dockets and Clerk of the Treaſury, for Poſt 
Term and a Poſt Roll, Sc. by But 
when theſe Entries on the Roll were laid aſide, 


and Attornies delivered their Pleadings in Pa- 


per, then they delivered the Plea without any 
Imparlance before it, on purpoſe that the Plain- 


tiff's Attorney might make the Entry of the 


Imparlance of the ſame Term he made up the 
Iſſue, (though the Plea was two or three Terms 


before then) and thereby preſerve it from be- 


ing an old Iſſue, in order to avoid paying ſuch 
Exactions: For Inſtance, the Declaration was 


of Eafter Term, and the Plea of Trinity; the 
Iſſue was made up of Hilas following, and the 


Imparlance to the ſame Term ; but it is ſaid 


this Practice is not warranted by the Proceed- 


ings. See more of Imparlances ante, 


The Memorandum is to ſhew when the Bill 
was filed, or ſuppoſed to be ſo; and the In- 


parlance, when the Plea came in. But of what 
neceſſary Ule is either? The Court of Common 


Pleas uſes neither one nor t'other, as we ſhall. 
ſee; and it is very evident by what was ob- 
that the Uſe of the Entry 


ſerved before, 
of the Imparlance 1 in this Court, only tends to 
create an Expence in the Suit, not only in 
lengthening the Iffue, but in unneceſſary Fees 


to the Officers, and alſo by multiplying Conti- 
nuances on the Judgment Roll, which ought to 


be avoided, for the Sake vt Plainneſs and- mes 
ſpicuity. 0 
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Df making up an Iſſue in the Common 
Pleas. ES 


The ue in the Common Pleas was anciently 
tranſcribed from the ſeveral Rolls made uſe of 
in this Court; as the Appearance Roll, the 
Imparlance Roll, the Plea Roll, &c. from which 


they made up the {ſe Roll; from which Rolls 
Copies were uſed to be taken for the Parties 


out of the Prothonotaries Office. And though 


the Proceedings are now carried on by the 


Attornies by Paper Copies, as in the King's Bench, 


where they firſt begun it, and introduced the 
ſame Practice in this Court; yet upon paſting. 


the Record with the Prothonotary, or upon 
ſigning a Non pros, entering a Di/continuance, 


Sc. the Prothonotary is ſtill paid for the En- 
tries, as if entered on his Rolls by his Clerks ; 
and this, though no Roll be yet in the Office. 


Therefore the Iſue is now made up by the 
Attorney, by only copying over all the Plead- 
ings in due Courſe and Order ; as firſt, the 
Declaration, then the Plea, then the Replication, 
Sc. and after all, the Award of the Venire. 
This is joining the ue in a very ſimple and 
plain Manner, without any unneceſſary or in- 
termediate Entry, which 1s preſumed to be no 
Part of the Pleadings, as the Entry of the 
Memorandum before the Declaration, and the 


Imparlance before the Plea in the King's Bench, 


thus: 


Jones 


Vi 
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_ Jones Hilary Term, in the 
1 Year of the _ of King _ the ſecond. 


Berkſhire, to wit. C. D. late of W. in the ſaid 


A. B. in a Plea of Treſpaſs on the Caſe, c. 
and whereupon the ſaid A. by R. B. his 


and then the Plea in a new Line, thus: 


And the ſaid C. by E. F. his Attorney, comes 
and defends the Force and Injury, when, &c. 
and ſaith that (the Plea Verbatim, and then 


in a new Line, each ſubſequent Pleading, if 
follows the Award of the Venire) Therefore 
here, on the Morrow of the Purification of the 


who neither, &c. to recognize, &c. becauſe as 
well, Sc. 


Or they award the e in Words at Lengrh, 


and vis. 

r in- | : 

7 Therefore the Sheriff is commanded that be 

the cauſe to come here, on the Morrow of the Pu- 

ench rification of the Bleſſed Mary, twelve free 
pag 


each of whom having 101. a Year at the least 
in Lands, Tenement, or Rents, by whom the 
Truth of the Matter may be the better known, 


and who are in no aca of Kin either to the 


Jones ſaid 


County, Yeoman, was attached to anſwer to 


Attorney complains, that whereas the ſaid C. 
Sc. ſoon to the End of the Declaration, 


any) And of this he puts himſelf upon the 
Country, and the ſaid A. doth the like ; (then 


the Sheriff is commanded, that he cauſe to come 


Bleſſed Mary, twelve, &c. by whom, Sc. and 


and lawful Men of the Body of his County, 
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faid A. or to the ſaid C. to make a certain 
Jury of the Country between the Parties afore- 
ſaid, of the Plea aforeſaid, to recognize upon 
their Oath the whole Truth of the Premiſſes, 
becauſe as well the ſaid A. as the ſaid B. be- 
tween whom the Difference is, have put them- 
ſelves upon that Fury, | 


The * Dies datus, which is added in the 
King's Bench, is not uſed at all in the Common 
Pleas, on the Return of the Venire, at this 
Time; nor do they give a Dies datus even on 
the Award of the 7 
eaſily accounted for: And therefore why it is 
not uſed on either in the Common Pleas, and in 
the King's Bench on both, will be better conſi- 
dered in ſpeaking of the Jury Proceſſes, where 
the Reaſon for this Omiſſion in the Common 
Pleas will appear. = | 

Though the Form of the Writ of Venire it- 
elf (except the Return) is the very ſame in 
both Courts, yet you ſee the Award thereof, 
in the Common Pleas, 1s much more full than 
the Award thereof in the King's Bench. Now 
if we have Reſpect to the Court the Writ is 
awarded by, and made returnable in, we may 
eaſily account from whence this Difference 
aroſe : As for Inſtance, in the King's Bench the 
Writ 1s ſuppoſed to be awarded immediately 


— 


— 2 _ — 


* A Dies datus 1s a Day, or Time of Reſpite, given 
by the Court to the Parties, from that Day to the Day 
given for them to appear again, and is uſed upon ſeve- 
ral Occaſions ; and whereſoever ſuch a Time of Reſpite 
is given, it ſeems proper for a Dies datus to be entered. 
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An Hiſtorical Treatiſe of a Suit at Law. 
by the King himſelf, who is ſuppoſed to be 
there in Court; therefore it is imperatively ſaid, 
Let a Jury come thereupon before, &c. 
Let a Fury ſupply thoſe Contractions of 7welve, 
Sc. and by whom, Sc. But in the Common 


Pleas, where the Writ is awarded by the 


Court, by virtue of a Commiſion or dele- 


gated Power, it is faid, Therefore the Sheriff is 


commanded, viz. by virtue of that Power, that 
he cauſe to come, not by the Poſje Comitatus to 
force them, but by bones Summounitores, (g good 
Summoners) or cauſe them to come here, vg. 
at Meſtminſter, where the Court was ſettled, 
twelve, Sc. See Venire. 

Here we ſce an Iſſue joined in a very plain 


and ſimple Form, cloſed with an Award of a 


full and inſtructive Precept to the Sheriff, to 


ſummon a Jury to come and try that Ie at 


I/efminſfter, where the Court was ſettled ; and 


then, all Trials being at the Bar, there was o 
other Record made up than the u, Rol“ it- 


ſelf; which, being in Court, was the proper 
Record, on the Back of which they entered 
up the Judgment. And thus it continued 
from the making of Magna Charta, as tis 


preſumed, unt1] the Statute of M prius, com- 


monly called the Statute of Heſtmiiiſter 2. 


This Starute was made by Edward the firſt, 


1283, who firſt conſtituted Writs of Ny prius, 
in order that Matters of Law might be tried 


in his own Ceurts at Weſtminſter, and Matters 
of Faf in the Ceantry ; for which Purpoſe the 
Venire was made returnable ſome Day in the 


next Term, on which Return Day the Sheriff 


was to return the Jury, Unleſs the Juſtices itine- 
ius tali Die et Loco venerint, Sc. And 
| thus 


now, 
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thus the Clauſe of Ni prius was firſt introduced 
in the Fenire, and continued to be ſo from Egd- 


ard the firſt to the Time of Edward the third. 


The Venire commanded them to come in- 
to Court, ſo that their Appearance before the 
Juſtices of Afize, or MNiſi prias, was an Ex- 
cuſe for their Non-appearance in Bank. And 
though no Iſſues were returned on the Venire 
to make them appear at Ni prins, yet the 
Difficulty was ſo much the greater on them to 
appear afterwards at Weſtminſter, which they 


were obliged to do; for if they appeared not 


at Ni prius, nor at Weſtminſter, then iſſued 


the Habeas Corpora and Diſtringas to bring 


them in, with /ues returned. By this we ſee 
the Habeas Corpora and Diſtringas iſſued thro' 
Neceſlity, on a real Default of the Jurors not 
appearing on the Venire, and not in that for- 
mal Manner they do now. 

King Henry the ſecond, in the 23d Year of 
his Reign, divided the Kingdom i into ſix Parts, 
and to every Part he aſſigned three Juſtices, 


called by Bracton, Itinerantes, and by Britton, 
Juſtices in Eyre, to diſtinguiſh them from the 


others, who were called, Reſidentes, Sedentes, 
and afterwards Juſticiarii de Banco, which Title 


they now have. Theſe Juſtices in Eyre had 


their Circuits, not unlike our Afſizes, and ſo 


continued until the Reign of Edward the third, 


about which Time their Authority began to 
decline, by inſtituting Juſtices of Aſſize and 
Wardens of the Peace, now called Juſtices of 


the Peace; and in the next Reign (Kichard the 
the ſecond) the Juſtices of the Common Pleas 


were authorized to take Aſhzes, < 30 chat 


the Juſtices appointed for taking the Mies 
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were the Juſtices itinerant, who were appointed 


to go into every County for that Pur poſe, by 
a ſpecial Commiſſion, and not the Juſtices of 
the Common Pleas; for theſe, as my Lord Coke 
obſerves, had no Power to take Aſſizes in the 
Country, until the 8th of Kichard the ſecond, 

c. 2. being about 150 Years after that Court 


was ſettled at Weſtminſter. 
Now in order to diſcover how the Venire, 


together with the Habeas Corpora and Diftrin- 


gas, came to be made out of Courſe, as they 
are now; and the Clauſe of M/ ; prius to be 


taken out of the Venire, and placed in the 


Habeas Corpora and Diſtringas; it muſt be con- 
ſidered that by the Statute of Marlebridve, (52 
H. 3. c. 11. 1267.) it was enacted, that after 
a Man had put himſelf upon any Inqueſt, he ſhould 
have but one |Eſſoin; but that Statute not 


limiting the Time when the Eoin ſhould be 


taken, it uſed moſt frequently to be taken on 
the Habeas Corpora and Diftringas; for this 
Reaſon, if the Jury did not appear at N prins 
on the Yenire, which often happened, and as 
no Iſſues were returned on the Venire, in caſe 


they did not appear at Weſtminſter on the Day 
in Bank, which was too expenſive and trou- 
bleſome for them to do, if they could avoid 


it; therefore they ſtood out until a Habeas 


Corpora (or Diſtringas) iſſued; and then, when 


— — — —¾ 


* It has been mentioned, that an Ein was an Excuſe 
for a Man's zot appearing, and was allowed on divers Occa- 
ſions, not only upon the Return of the Original, but on 
the Return of the Venire, Ic. and were grounded on 


divers Cauſes, which were  zrat werſable by the Piain- 
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tiff. 


129 


: dur xa! I; 


— 


6 
22 ͤ — 


* . 4 — 
— — — e 
% 
— — 
— 2 h . —— •ß:c ⅛ v , , 
c ————— — — ZI... — | 8 
— yy — 8 — — 2 _— . ? I 


— be eng 
— 


N n 
— 2 
—— — — 2 


— 
— — ———— pr 


2 A 
== 


SURED, oem > 


- 
2 — —— . — — — — 
. — — GE GE Oo TORT IT 


—_— 


eee IIS 


— ä 2 — — — 2 e 3 — 9 — 2 2222 K CIS ET 
— —— wart ve — > — r 7 
—— — — 15 25 1 — - at A* 2 - DO * N > * Ps 2 3 8 a * 8 
—. — 2 ne Ml. <a — — —— uz — ig, HO mes ho edtecd — — 4 r nern: C44 4 
— * — . IRS 2 — . „„ — — = F ms — IF. 8 
A Wes — ——— —— va 2 2 — = Cs II I — — - — * l " 2 * — 88 8 
par ons erg — Jn — — — —. — —— _- : . 8 * * * ER 8 r 
— r * n = * N - - 
— > e * * = 9 = — 2 = > OF N bond os er er rr . jo. g 2 2 2 r 
dr — x. — * — * N — « 0 n q 3 — 
—— — . Hare ee 44s 8 3 * — wo „N age) _— FFF = 9 8 7 - ne * 
— — — — — — — 2 
——v dc ß OO — — —— — — — — — — — 225 2 2 = 2—— — 2 2 er — ” 8 7 TP 4s . nf. ZAR _ 2 * = * by WIG LES = — — — 
— — ay — —— hs — yg IDs 
ns DSS ons ine inet ee on en ee 1 


— 
2 ee 


2 rere 
% - - — — = 


CI IE 3 2 

———— — 

. pn 9 ey 7 © FY r 
— ho 


239 


— . — — ä ——— —— — — 


tn thfterical Treatiſe of a Suit at IL. atv. 


they came to ſave the Penalty on the Haber; 
Corpora, {or Diftringas) one of the Parties es- 


foined himſelf; and the Jury, after much Ex- 


pence and Trouble, returned Re infecta. 

Now in order to remedy this, tis ordered by 
the Statute of Weſtminfter 2. (13 E. 1. c. 27. 
1285.) © That after any Man hath put himſelf 


on an Inqueſt, an Eoin ſhall be allowed him 


© at the next Day, poſtguam Altquis poſuerit ſe in 


Inquiſitiouem ad proximum Diem, alloquetur 


« 2; Eſſonium, ſed ad alios Dies, &c. but all 
ce the following Days, the taking the Inqueſt 
« ſhall not be delayed by the Eoin, whether 
« he was ęſſoined before or no; neither ſhall 
© any Eſſoin be allowed after the Day given 
« prece partium, &c.” Now the Proximus 
Dies, after Iſſue joined, was the Return of the 
Jenire; and therefore, in order to get rid of 
the Defendant's Eſſoin at Nift prius, they made 
the Venire returnable the ſame. Term the 1/ue 


was joined; and by Conſequence, when the 
Defendant was to caſt an Eoin, he had no 


other Day to do it by the Words of the Sta- 
tute than on that Return Day; and by this 
they got rid of all the Zoins on the Behalf of 
the Defendant at M/ prius; for as the Venire 
was made returnable the ſame Term the Hue 
was joined, it was made returnable in Court 
without any Clauſe of Ni pris in it, in order, 
as obſerved, to get rid of the Defendant's Eoin 
at the next Aſſizes. And hence it was, that 
the Dies datus was omitted in the Common Pleas, 


—— 


* This ſhews that the Return of the Yenire awarded at 
the Cloſe of the Iſſue ſhould be of the ſame Term. 
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in the Award of the Venire, (although it is ſtill 
uſed in the“ King's Bench) becauſe the Party 
being in Court the ſame Term Iſſue was joined, 


continues in Court by his Attorney. By this 
we may underſtand, that if the Defendant ap- 


peared on the Return of the Venire, and did 


caſt an Efſoin, it was allowed; and then he 


could not be again eſſoined on the Return 
of the Habeas Corpora at the Aſſizes. But 


as it anſwered no End for the Defendant to 


eſſoin himſelf on the Return of the Yenire when 
the Jury did not appear, conſequently it dropt 
of courſe; and ſo having loſt his Time to 
eſſoin, by not appearing on the Return of the 
Venire, the Jury was of courle reſpited, 


and a Habeas Corpora and Diſtringas awarded, : 


as appears by the Jurat. on the Record; and 


then by the Words of the Statute the Inqueſt 


was to paſs, whether he was eſſoined hefore or 
no And the Reaſon why no Dies datus is 


7 


» 


* At this Time the King's Bench had but little to do 
in Civil Actions, and becauſe they had not Buſineſs to 
ſit the whole Term de Die in Diem, therefore they ad- 
journed from one Day to another, and they gave a Day 
to the Parties to be preſent, when they ſat on the Ve- 
nire; but there was no Day given to the Parties on the 
Diſtringas, for the ſame Reaſon as in the Common Pleas, 


_ viz. becauſe if the Defendant did not appear, the 1ngque/? 


might paſs by Default; but now, though that Court 1s 
come into the ſame Method of Practice with the Common 
Pleas in reſpect to the iſſuing the Venire and Diftringas, 


We not only ſee a Dies datus on the Venire, but like- 


wife on the Diftringas; but whether it be done with any 
Propriety or not, would be ſome Satisfaction to know. 


ERS given 
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An Hiftorical Treatiſe of a Suit at Law. 


given on the Return of the Habeas Corpora to 
the Parties, 1s,- becauſe they were obliged to 
appear, or the Inqueſt ſhould paſs by Default. 


We have obſerved that the Venire originally 
was the only Proceſs that iſſued for bri ingipg 
m a Jury to try the Cauſe; and the Writ 1t- 
ſelf is a full and inſtructive Precept for that 
Purpoſe; and the Haboos Corpora and Diſtrin- 
Las never iſſued but through Neceſſity, which 
was not owing to any Defect in the Writ it— 
ſelf, but to 3 Detendant's being efoiyable on 
the Penjre, which was a great Elindrance to 
Juſtice; for if the Defendant appeared and 
eſſoined himſelf, the Jury returned, Re infecta; 
and if he did not appear, the Jury was obliged 
to appear in Bank. 

Another Miſchief, 'tis ſaid, attended this 
Proceſs, Which was, that the Parties not ſceing 
the Paunel before-hand, could not be prepared 
to make their CHallen get. 

Theſe Miſchiefs might have been eaſily re- 
medied, by taking away the Defendant's - 
/eins, and ordering Iſſues to be returned on the 
Jenire; and likewiſe by ordering the Sheriff to 
make his Return with the Pannel ſome certain 
Days before the Aſſizes, and then the /ent;e 
might have continued the only Writ, {imple 
and plain in itſelf, for bringing on a Jury to 
try the Cauſe. But inſtead of this, a ſtrange 
round-about Way was taken, whereby the 
Proceedings were multiplied, and the Record 
| lengthened, without any Manner of Reaſon ; 
for with reſpect to the firſt Miſchief, we have 
ſcen what a Method in Practice was had to take 
away the Defendant's Fein at the Aſſizes. 
It was further endeavoured co be remedied by. 
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laying Cofts on the Defendant, where the 
Plainriff prevailed, But with reſpect to the 
Pannel, it had no Remedy until the 42 Ed. 3. 
c. 11. whereby t is enacted, © That ub luqueſt 
5 but Affize, ana Detvery of Gaols, fhall be 


laren by Writ of Nil prius, before the Names 


« of them, that faell paſs on the Inqueſ, be re- 
* lurned into Court“. From this Time they 
could no more place the Clauſe of Ne prius in 
the Venire, as was directed by the Statute of 
Weſtminſter 2. and therefore it was taken out 
of the Venire, and placed in the Ilabeas Cor- 
pora and Diſtringas. And from hence theſe 
Writs began to be made out for Trial i in the 
ſame formal Way as it is continued to this 
Day. On the Venire was returned the Fury, 


and then the Habeas Corpora and Diſftringas 
iſſued to bring them in. 


The Award of the 
Habeas Corpora and Diſlringas appears by the 
Furata in the Record, but does not at all ap- 
pear on the ue Roll, which is the proper Re- 


cord, the Reaſon of which we ſhall ſee by- 


and- by. 
The Statute of 42 Eil. 3. is ſaid to have had 


many good Effects: Fi, the Parties knew 


the Names of the Jury; ſecondly, the Lenire 


being returned, the Defendant had no Eoin 
on the Habeas Corpora and Diſtriagas, but was 
obliged to appear, or elle by Stat. AH minfter 


2. the Inqueſt was taken by Default; thirdly, 


— » 


the Jury wn Niſi prius were fined, if they did 
not appear. But trom hence the Proc ecdings 
were multiplied by the common IIe of the 
Habeas Corpora and Diſtringas, and the Record 


lengthened by the Furars. 


We might here take a View of the M/ pris 
Rell, or what we nov call the Record tor Trial; 
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5 An Hiſtorical Treatiſe of a Suit at Law, 
but it may help to underſtand it the better, 


if we endeavour to explain the old Method of 


Practice a little further. 5 
Before the Statute of M/ prius, there could 


be no Occaſion for a Ni prius Roll, or any 


other Record than the [/ue Roll, on which 
the Judgment after Trial was immediately 


entered up; but after the Statute of Ni 


prius, the Clerks of the Treaſury made up 
a Roll from the IJſue Roll, which was cal- 
led the Ni, prius Roll, as the other could 
not be carried out of the Treaſury, but was 
to remain a Record of the Proceedings. 

Now when Ius was joined, the Yenire was 


thereby awarded to be returnable the laſt Day of 


that Term, without any NM prias in it, (as uſed 
to be;) and from that Day the Habeas Corpora, 


or Diſtringas, was teſted, with the Ni prius 


therein, and returnable on the Day in Bank, 
or the firſt Day of the Term after the Aſſizes. 


But in caſe the Parties did not go to Trial at 


the next Aſſizes after Iſſue joined, or in caſe 
the Iſſue was not joined of an iſſuable Term, 


then the Proceſs of Yenire was continued by 


Vicecomes non miſit Breve, in this Manner, viz, 


At which Day came the ſaid Parties, by their 


Attorneys aforeſaid, before his ſaid Majeſty's Jil 
tices at Weſtminſter, and the Sheriff of the ſaid 
County hath not ſent back the ſaid Writ to hin 
as aforeſaid directed; therefore the Sheriff, as 
before, is commanded that he cauſe to come, Cc. 
and then there was a new Yenire awarded on the 


{ue Roll. And thus the Venire was continued 


from Term to Term, even to the Term wherein 
the Habeas Corpora or Diſtringas was teſted, 
But the Award of the Habeas Corpora or Dis- 


| tringas was never entered on the Plea, or ju 
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Roll, but only at the firſt Day of the next Term 
after the Aſſizes, when the Poftea was returned, 


in entering up the Judgment, they begun 


So 


with * Poſtea Continuato inde Proceſſu, which 
was a Recital of the Continuance warranted by 


the Placita in the NMiſi prius Roll. And the 
Reaſon of this Practice was this; if they had 


entered the Award of the Habeas Corpora, or 


Diſtringas, on the Plea or 1ſue Roll, and had 


not gone to Trial, they muſt from thence have 
awarded an Alias and Pluries Habeas Corpora 


or Diftringas, which would have ſeemed to 
have obliged the Jury to come in Terms per- 
haps not 7ſuable; but the other continued the 
Act of the Court as well; for Poffea Continuato 
inde Proceſſu ſhews, on the Plea or [fue Roll, 
that the laſt Award of the Venire was continued 
to the Day in Bank by the Proceſs. And as 
it was neither expedient nor neceſſary to enter 
theſe Continuances of Vicecomes von mifit, Sc. 
on the Nit prius Rall or Record, therefore a 


general Entry was thought neceffary thereon. 


And this was done by the Placita between the 


Award of the i Lenire and the Jurata, which 


ſerved to ſhew the Judge of Aſſize that it was 


an Iſſue continued to the laſt Term, and is now 


a Warrant to the Officer to continue the Verire 
on the Iſſue Roll until then; for this Placita 
was of the Term next preceding the Afizes, 


— 


* Though this Entry is yet uſcd in the King's Bench, and 


that whether the Iſſue is tried the fame Term or not, it 
has been long diſcantinued in the Common Pleas, there be- 


mg properly no Continuance e but by Vic waz 
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and by Conſequence was to the iſſuing the Ha- 
beas Corpora, or Diſtringas. Hence it is that 
the Common Pleas uſe no Placita after the Award 
of the fit YVenire, when they go to Trial the 
ame Term that the Iſue is Joined, for that 
would be apparently unneceſſary, ſince this 
Placita came in, inſtead of theſe Continuances, 

and in this Caſe there is none. But in the 
King's Bench they always entered two Placita' 1 
one at the top of the Roll, and the other after 
the Award of the Jenire, though the Iſſue is 
tried the ſame Term it is Joined ; and for this 

Reaion it is certain that antiently the Continuances 
in that Court were from one Day to another in 
the ſame Term, and not from Term to Term. 
And this they ſtil] continue to do, though it is 
feemingly at this Time apparently wrong ; for 
in this Caſe the ſecond Placita is Word for 
Word with the firſt, conſequently -1t comes in 
very abruptly, and can have no Meaning at all 
in it. 

Having ſaid thus much of the Tue, and Ve- 
nire awarded thereby, we ſhall now take a View 
of the Record for Trial, by which the Awards 
of the Habea; Corpora and Diftringas will ap- 
Pear. 


Ok making up = JAſſi i prtus Roll, 02 
ecozd. 


After the Statute of Ni 7 prius the Clerks in 
the King's Bench, and the Prothonotaries in the 


Common Pleas, ufed to make up a Nift prins 
Roll from the ue Roll, and give it to the 


Attorney under their ceal for Trial. But af- 
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ter Attornies took upon themſelves to carry on 


the Proceedings by Paper Copies, they like- 


wiſe of courſe made up the ue Rell, and Nif 


prius Roll (or Record, as we call it) for Trial, 
and carrying them both with the Pleadings 
to the reſpective Officers, they examined them 
together; and keeping the ue Roll to file, 
they paſſed and ſealed up the Mi prius Roll, 
(which they gave back to the Attorney) as 
extracted and made up by themſelves, 3 


then paid for the ſeveral Entries. And ſo the 


Record is ſtill ſuppoſed to be made up by theſe 
reſpective Officers whoſe Buſineſs it is, and 
who are to make up the proper Continuances 
thereon as the Acts of the Court. Now in 
making up the N prins Kell, as theſe Officers 
uſed to do, the ſame is done in the following 
Manner. 


In the King's Bench. 


They firſt ingroſs in large Hand a Title 


thereto called a * Placita, i. e. Pleas, being 


the firſt Word of that Title; then in a new 


Line is ingroſſed the Ijue, with the Award of 
the Venire, verbatim; then is added another 


0 "_- — — 


* Pleas, Placita, are now taken for all Pleadinge, De- 
bates, and Trials at Law, and are divided into Pleas 


of the Crown, and Common Pleas; So Pleas here ſig- 


nify Pleas or Debates had before our Lord the King at 


Weſtminfler ſuch a Term; Pleas in the King's Bench 
being always ſuppoſed to be had hefore the King 
him{elf, | | 


 Placita, 
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An Hiſtorical Treatiſe of a Suit at Law, 


* Placita; and after this ſecond Placita, in a 
new Line, follows the Jurata, being the Reſpite 
of the Jury, (as ſuppoſed to have been ſum- 
moned by the Venire) the Adjournment of the 
Cauſe, and the Award of the Diſtringas Jura- 
ores; the Jurata being the Act of the Court, 
grounded on a ſuppoſed Default of the Jurors 
not coming on the Yenrre, vix. 


Pleas before our Lord the King at Weſtminſter, 


of the Term of St. Hilary, in the Year 
of the Reign of ogr Sovereign Lord George 
the Third, by the Grace of God, of Great 
Britain, France, and Ireland King, Defender 
of the Faith, Sc. 1765. Roll 25. 
Lee. 


Berkſhire, o wit. Be it remembered, that on 
Wedneſday next after eight Days of St. Hi- 
lary in this ſame Term, before our Lord the 
King at Weſtminſter, come A. B. &c. The 

Iſſue, with the Award of the Venire, verba- 
tim; then the ſecond Placita, 


Pleas before our Lord the King at Weſtminſter, 


of the Term of St. Hilary in the Year - 
of the Reign of our Sovereign Lord George 
the Third, by the Grace of God, of Great 
Britain, France, and Ireland King, Defender 
of the Faith, Sc. 1765. 

Berkſhire, 10 wit. The Fury between A. B. 
Plaintiff, and C. D. N of 4 Plea of 


Tae 


A— 


** 


* When the Cauſe. is tried the ſame Ferm the Iſſue 
23 Joined, the ſecond Placita, as here, is Word = 
Word 


An Hiſtorical T; reatiſe of a Suit at Law. | 
Treſpaſs on the Caſe, (as 'tis) is * reſpited 


before our Lord the King at Weſtminſter, an- 
til F Monday next after fifteen Days from the 
Day of Eaſter, (the next Return Day after the 


Word as the firſt; but if it is not tried the ſame Term 


Iſſue is joined, then the only Difference will be, that the 


- firſt Placita will remain of the ſame Term Iſſue was join- 


ed of, and the /econd muſt be of the Term it is tried, 


changing the Name of the King, if the firſt ſhould be 


dead. It has been obſerved why two Placita's are uſed in 
this Court ; but when it is tried the ſame Term, that 
Reaſon will not hold good now, and it ſeems to come in 


very abruptly, 


*The Reaſon of this has been noted before. 
+ This is the Adjournment-day, or Day in Bark, 


being the firſt Return-day after the Trial, and conſe- 


quently the Return-day of the Difringas ; until four Days 
after which, final Judgment cannot be ſigned; therefore the 


Plaintiff makes it returnable as ſoon as conveniently may 


be after the Day of Trial; as if it is to be tried at the Sit- 
tings within Term, then the Return may be the firſt Re. 


turn-day after the Sittings in the ſame Term. But if it 


is to be tried at the Sittings after Term, or at the Mes, 
then it is uſually made returnable the firſt Return of the 
ſubſequent Term. it may happen that the Cauſe, for 
particular Reaſons, may be adjourned or put off by Con- 
ſent, or, c. and not tried at the Time firſt mentioned in 
the Furata; and if in the Country, 1t may be ſome 


Terms after, before it is tried; in which Caſe, when it is 


to be brought on again for 'Trial, the Record mutt be re- 
ſealed, the Ni prius Day, and the Return of the Diſtrin- 
gas mult be erated, and the new Day of Trial and Return 

ut in, which muſt be after the Day of Trial, as before 
obſerved. And as for the Terms intervening, between the 
Award of the firſt Veuire and the Return of the Diftringas, 


they will be taken Notice of, in entering up the Judg- _ 
ment, by Continuances of the fir/t Fenire, by Ficecomes non 
_ mifat Bree. | 


Trial) 
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An Hiſtorical Treatiſe of a Suit at Law. 


Trial) “ unleſs his Majefty's Juſtices, afſioned 
o hold the Aſſiges in the County aforeſaid, hall 
firſt come on Monday the fifth Day of March, 
at Reading in the ſaid County, according to the 
Form of 1 the Statute in that Caſe made cd 
provided, f for Default of the Furors becauj: 
none of them did appear, | therefore let the 
Sheriff have the Bodies of the ſaid uro o 
make & the ſaid Jury between the Pas 'ites 
aforeſaid accordingly, || the ſame Day is given 
to the Parties aforeſaid at the ſame Place 


* Unleſs Bis Majeſty's Tuftices, &c. the baba te of Ni/7 


| prius is the ſecond of Weſtminſter, 1285 ; but for Midd:/ex 


the Statute muſt be meant to be the 18 Eliz. e. 12. for be- 


fore that Statute there were no Juſtices of Ni privs for Mid- 


dleſex ; but Cauſes tried at W:ftminfter, before _ were 
tried at the Bar. 

+ For Default of the Jurors, &c. every Cauſe that is tried 
at N, pris, at this Time, is tried through a ſupoſcd Default 
of the Jurors not coming to Weftminſter on the Return of the 
Venire, where they were ſummoned to, and is the Ground 
on which the Furata is founded, for re{piting he Jury, and 
awarding the Diſtringas. 

t Therefore let Ic. imperatively ſaid, the King com- 
manding it, 

$ The ſaid (not a) Fury, becauſe they are ſuppoſed 
to be the /ame Jury as were before ſummoned, and no 
others. 

| The ſame Day is given, Sc. it being before obſerved 
why a Dies datus is added at the Eud of the Turata in this. 
Court. The Quære is, Whether it is neceſſary or not? and 
if neceſſary, why is it omitted in = Common Pleas * A 
Dies datus was added to the Award of the Venire, becauſe 
the Defendant was originally 7/c:456l; thereon ; and if he 
did not appear, he had a Da ay of courſe to appear on the 
Diftringas ; but if he did wot appear on the Ditringas, the 


| Inquett might be taken by Default, and noother may could 


be given him; then why is a Dies datut added here? 
And 
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An Historical Treatiſe of a Suit at Law. 
* And be it known that the King's Mrit in this 


Caje upon Record was ditto to the Under- 


Sheriff of the County af-reſaid the twelfth Day 


of February (the laſt. Day of the Term) in 


this ſame Term, before our Lord the Ring at 
Weſtminſter, to be executed according to Law 
at his Peril. 


If it is to be tried in Town, at the Sittings 
within, or after Term, you lay, 


Valeſ the King's right truſty and well beloved 
William Lord Mansfield, his Majeſty's Chief 
Juſtice, al gned ts hold Pleas before the King 


himſelf, ſball frſt come on Thurſday the 


z Day of February, at Weſtminſter- 
hall in the ſaid County of Middleſex, accord- 
ing Io ihe Form of ive Statute, Sc. 


And then, And be it known, as added for the 


Aſſizes, is omitted; but uy the Reaſon for 


it? 


85 * And be it F Ig Se. the Burns being awarded | 


on Default of the Jurors not coming to WW: oftminfter on 


the Return of the Venire, is here ſaid to be given the laſt 


Day ef the /ame Term, to the Under-ſheriff to be execut- 
ed, &c. If this is a neceſſary Part of the Jurata, why is it 


omitted, if the Cauſe is to be tried in Middleſex * Where 


is the Diſference, ſeeing every Caule that is tried in, Mid- 
dleſeæ is by Nift prius, as well as in the Country? (excepting. 


Trials at Bar, which is out of the common Way.) And, 
yet in Town Cauſes this Clauſe is always directed to be left 


out, in both Courts, though there ſeems to be as much 
Reaſon for the Uſe of it in Town as there is for the 
Country. 5 
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An Hiſtorical Treatiſe of u Suit at Law. 


Ok making up the Miſi pꝛius Roll on 
Recozd, fn the Common Pleas. 
The making up the Record in the Common 
Pleas is likewiſe done after the ſame Manner 
with a Placita prefixed, proper for this Court, 
viz. 
Pleas at Weſtminſter, Before Sir Charles Pratt, 
Kut. and his Brethren, Juſtices of our Lord 
the King of the * Bench, of the Term of St. 
Hilary in the Year of the Reign 
of our Sovereign Lord George the third, &c. 
Roll. Juones. 


Berkſhire, to cit. C. D. lat? of W. in the 


ſaid County, Yeoman, was attached to anſwer 
40 A. B. of a Plea of Treſpaſs upon the Caſe, 
Sc. And whereupon the ſaid A. by R. B. 
his Attorney, complains that Sc. ſo on. 
with the Tſue and the Award of the Venire, 
verbatim; after which they leave a Space 
for a + ſecond Placita, if needful, (as on the 
Change or Death of the Chief Juſtice ; or 
if the Caule is not tried of the ſame Term 


— 


5 — 


* Of the Bench, Sc. in a certain Place according to 
Magna Charta, where Commen Pleas were to be held by 
his Majeſty's Juſtices, and therefore called Juſtices of the 
Bench. = 

+ Second Placita, &c. as this ſecond Placita came in as 
a general Entry, inſtead of the Continuances oh the ue 
Rl, and which were thought neither neceſſary nor expe- 
dient to be entered on the M/ privs Roll: So where there 
was no Continuance at all, as when the Cauſe was tried of 
the /ame Term the /Jue was joined, there was no Occaſion 
for a ſecond Placita, unleſs at the Death or Change of the 
Chief Juſtice, &c. Therefore when the Cauſe is intended to 
be tried the /ame Term the ue is joined, there is no ſecond 
Placita, but only a Space left to add it, in caſe the Cauſe 
ſhould zo be tried, or in caſe of the Death or Change of the 
Chief Juſtice zz the ſame Term. 
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An Hiſtorical Treatiſe of a Suit at Law. 


mentioned in the fir Placita, in which 


| Caſes only they uſe a ſecond Placita) and 


:frer ſuch Space, they enter the 7uraia, be- 


ing the Adjournment of the Cauſe, Reſpir 
of the Jury, and Award of the Habeas 2 


pora Juratorum, thus: 


Berkſhire, to wit. The Jury between A. B. 


Plaintiff, and C. D late of W. i 
County, Yeoman, in a Plea 7 = „„ 
Caſe, is reſpited here until fifteen Days from 
the Day of Eaſter, unleſs his Majeſty's Tufe 
tices, aſſigned to hold the Mizes in the id 
County of B. according to the Form of the Sta- 


tute in that Caſe made and provided, ſball firſt 


come on Monday the fifth Day of March, at 


R. in the ſaid County, for Default of the Ju- 


rors becauſe none came; therefore l 
ame; et ihe She- 
riff have the Bodies of the ſeveral Perſons 


| mentioned in the Pannel annexed to the Writ 
of Habeas Corpora Juratorum, to him di- 


refted, to make a Jury between the ſai 
ties of the Plea aforeſaid. * And 1 


that the Fuſtices here in Court, in this ſame 


Term, delivered a Writ thereupon to the Under 


Sheriff of the ſaid County, . a 
Form of Law, &c. 'y, 10 be executed in due 


1 to be tried in Fown at the Sittinge, you 
Unl-[{s Sir Charles Pratt, Knizh/, bi 

K YI f, his M. ö 

Chief Juſtice of the r, hore. fie 174 : 1 

bold Pleas at Weſtminſter, accerding to the - 


— — 
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An Hiſtorical Treatiſe of a Suit at Law. 


Form of the Statute in that Caſe made and 

provided, ſball come before on „ Me 

Day of February, at Weſtminſter 

_ aforeſaid, in the great Hall of Pleas there, com- 

monly called Weitminſter-hall, in the ſaid Coun- 
ty of Middlelex, for D. fault, Se. 


And then, And be it known, c. is omitted 
here, as it is in the King's Bench. 


| Reſpect being had to the Courts the Di/- 
trinzas and Habeas Corpora are awarded by, and 
made returnable in, there appears no material 
Difference in the Awards thereof, any more 
than there is of the Venire. Both contain, in 
brief, the Subſtance of the reſpective Writs ; 


and as the Venire in both Courts is the ſame, 


except in the Return, fo the Diſtrin gas and 
Habeas Corpora are to one and the fame Pur- 


port and Effect, though called by different 


Names, viz. Diftringas in the King's Bench, 
from that Word formerly uſed: therein, Prec. 
tibi quod Diſtringas, Sc. Jur. Sum. Sc. And 
Habeas Corpera in the Common Pleas, from thoſe 
Words in the Writ, Prec' tibi 22 Habeas 


Corpora coram Juſt. Ec. Jur. ſum, Sc. Both 


iſſue on a ſuppoſed Default of the Jurors not 
appearing on the Return of the Venire, ('tis 


ſaid thro' a/uppeſed Default, for in fact originally 


theſe Writs were not grounded on a Suppoſi- 


tion only, as they are now, but on a real De- 


fault; ) and therefore the Courts, by virtue of 


the Statute of Nifi prius, adjourned the Cauſe 


to a future Day, and gave a Reſpite to the Jury 


until then, in order that the Cauſe ſhould be 


tried in the proper County before the Juſtices 
of Ni prius; for which Purpoſe theſe Writs 


are awarded, thereby commanding the Sheriff 


to have the Jury before them at /Ye/tminſter, 
2 7 | N 
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An Jliſtorical Treatiſe of a Kun at Law: 


at the Return thereof, unleſs his Majzfty's Fuſe 


tices aſſigned to hold the Affzes, ſhall firſt come on 
ſuch a Day and Place, Sc. 

The Record is the Sum of the whole Pro- 
ceſs; therefore ſully to diſſect ard examine 
every particular Part of it, from the firſt Pla- 
cita to the Jurata, together with the ſeveral 


Matters and Things to which it relates, would 


afford much Pleaſure and Profit to a cur ious 
Inquirer, as the ſame may be done with much 


more Exactneſs and Nicety than here is pre- 


tended to be, and many Things now unno- 
ticed would be accounted for ; and then, thoſe 


Things which now appear ſo obſcure and un- 
intelligible, might ſeem to have been one Time 
material, though they are now become obſo- 


lete and unneceſſary. | 
But to go on; the next Thing to by confi- 
dered in the Suit is the Jury Proceſſes, that is, 


the Venire, the Diſtringas, and the Habeas Cor- 
Pora. For this Purpoſe a View of theſe Writs 
in the preſent printed Forms will be neceſſary, 
as im all Probability they are the ſame in Sub- 


ſtance, if not in Form, that they were many 


hundred Years paſt. And hence will appear 


whether any Reaſon can be aſſigned why two 
fuch Writs, as are now made o. it to nick with 
the Occaſion, are ſtill neceſſary; or whether 
the Venire alone may not be made ſufficient to 


bring a Jury together to try a Cauſe, and fully 
e the End of both; ſo that the Record 
may be ſhortened by ſtriking out the e and 


much Expence ſaved to the- Parties in the Suit. 


The Genkre in the Ring's Bench. 


G FO RGE ve Third, Sc. to the She riff of 
Ber Ds rreetins. Ie command yeu, that 
E vou 
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An Hiſtorical Treatiſe of a Suit at Law. 
you * cauſe to come before F Us at Weſtminſter, 
on & Wedneſday ext after eight Days of the 
Purification of the — Virgin Mary, | twelve 


free 


* Cauſe to come, &c. not by the Pe Comitatus, to 


_ compel them, but per bonos Summonitores, to warn them 


to come. And here two Things ſays Lord Coke, are 
to be obſerved; firſt, that the Summoners muſt be oni, 
i. e. fide Digni ut Valeant Ligitimum T eftimonium perhibere, 
cum inde per Juſticiarios fuerunt reguiſiti. Secondly, It is 
ſpoken in the Plural Number, per bonos Summonitores, and 
therefore there muſt be two at leaſt. 

+. Befere Us, &c. the King, as obſerved, being ſup- 
poſed to fit in this Court in Perſon; all Writs returnable 
therein, are returnable before himſelf; whereas in the 
Common Pleas, they are made returnable before his Juſtices 
at Weſtminſte „ Ne. 

Some Return Day before the Day of Trial. The 
Writ ſhould be teſted the firſt Day of that Term the Iſſue is 
joined of. See under Award of Yenire. 

| Telwve, c. a Trial by a Jury, and the Number Twelve 
is more ancient than any written Law we have. That it was 
in Uſe in the Saxen Times, is manifeſt from the Laws of King 
Ethelred, made at Yanatinga, [Vanting, Wanatinge] now 
Wantage, in Berks, which ſpeak thus: In all Hundreds. 


„ there Ge Aſſemblies, and twelve Freemen of the moſt an- 
* cient, together (cum Præpoſito, in Saxon Se pepa) with 
* the Reeve of the Hundred, ſhall ſavear not to condemn the 


Innocent, nor ab, ol ve the Guilty.“ The County and Hun- 
dred Courts were the Courts wherein Cauſes between Par- 
ty and Party were chiefly heard, and determined by a Jury; 
and the main Reaſon of the great Silence of a Trial by a 
Jury, before or in the Saxons Time, by our Writers, may 
be, that the vulgar Purgations [the Ordales] were notwith- 
ſanding the moſt uſual Means of trying Perſons, and eſpe- 
cially in criminal Affairs. Theſe were of divers Sorts, and 


then every where in uſe; and Sir Moithew Hale ſays, 


« That in all the Time of King John the Purgations per Ig- 
« mem et Aguam, or the Trial by Ordeal, continued, as appears 
« by frequent Entries upon the Rolls, But it ſeems to have 
& ended with this King, for I do not find it in uſe in any Time 


An Hiſtorical Treatiſe of a Suit at Law. 
free and f lawful Men I of the Body of your 
County, each of whom having || ten Pounds a Year 


— 


the Writ, yet by ancient Cuſtom the Sheriff muſt return 
24; ſo that, in this Caſe, U/age and ancient Cuſtom maketh 
Law. | : | 

Free, &c. The Tenure by Villainage came in with 


the Saxons ; conſequently, before then, there could be no 
- ſuch Diſtincton as between Free and Bondmen ; but after- 


wards, during the Continuance of that Tenure, Villains, 
being ſubject to the Wills of their Lords, were not to be 
put on Juries. So careful was the Law in chooſing a free 
Jury, not {abject to the Influence of any Perſon! But 
ſince the abolithing that Tenure by Stat. 12 Car. 2. other 
Conſtructions are improperly made of this Word /ree, as to 
be free from Prejudice, Envy, &c, | | 

+ Lawfil, Cc. That is Men ſubjet to the Laws 
of the Land; and therefore not Aliens, nor Outlaws, 
Ec. | 
1 4 Of the Body, &c. This was ordered fo lately as the 


4 & 5 Anne; before which Time, the Jury uſed to be 


awarded from the FYi/ze or Neighbourhood, as Town, 
Pariſh, or Hundred, Sc. and the Reaſon was, becauſe 
Qui Vitinus fatti Vicini præiſumitur ſcire. And then the 
Writ run, Hemines de Vicineto de M. in Com' tuo. — But 
as a Jury was often wanting for Want of Hundreders, 
duly qualified, it was ordered by this Statute that 


the Jury ſhould be awarded out of the Body of the 


County. 


| Ten Pounds, Ic. that from their Worth they might 
be able to bear their Expence, and Loſs of Time in their 


Attendance on the Trial; and not, that Honey and Fuj- 
tice were not to be found among the poorer Sort of Peo- 
ple. By the Statute of Meſiminſter 2. c. 38. it was to be 
20s. only. By 21 Ed. 1. 40s. By 35 H. 8. the Form of 
the Writ is deſcribed to be, — Præcipimus, c. guod Ve- 
nire facias, &c. quorum gualibet habeat 40 Solid', c. 
ad minus per quos Rei Veritas, fc. By 27 El. 41, and by 


4& 5 V. M. 10l. and 61. in Wales, as it remains at 


this Time. But guære, if 205. the 13 E. 1. was not more 
worth than 104. nowW? 5 | 
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ot the leaſt in Lands, Tenements, or Rents, by 


whom tbe Truth of the Matter may be the bet- 
ter known, and who are in no wiſe of * Kin 
eilber 10. A. B. the Plaintiff, or C. D. the 
Defendant, to F make a certain Jury of the 
County Letween the Parties aforeſaid, of a 
ea of Treſpaſs on the Caſe, becauſe as well 
the ſaid C. D. as the aforeſaid A. between 


 echom the Difference is, || have put themſelves 


upon that Jury; and have you there the Names 
of the Jurors, and this Writ, Witneſs Wil— 
liam Lord Mansfield, at Weſtminſter, the 
23d Day of January in the - Tear 
of our Reign. | . 


The Uenire in the Common Pleas. 


GEORGE, Cc. To the Sheriff of Ferkſhire, 
greeting. We command you, that you cauſe 
lo come before our Juſtices at Weſtminſter, 

in eight Days of the Purification of ihe 
Bleſſed Mary, twelve free, &c. who are in 
no wiſe of Kin either to A. B. the Plaintiff, 


—_—_— 


* No wiſe of Kin, &c. an excellent Care in the Law, 
both in reſpect to the Jury and Parties; for the being of 
Kin would be apt to render their Judgment ſuſpicious of 
Partiality. | | 

+ To make a certain Fury, &c. ad Recognizandum. 


The Words in the Award of the Writ are here render- 
ed to make a certain Fury, becauſe the Jury was ſome 


Time called Recognitores, as Recoguitores Afjize in Aſſize. 

Have put, c. i. e. have ſubmitted themſelves, 
and the Matter in Diſpute, to their Judgment and 
Opinion. 


or 


Præci 
KF 


tions, 


Venir. 


the A 
the li 
rT2turt 


for th 


moſt 


Bench 
1. 
by St 


were 
Mone 
leſs 't 
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the Defendant, to make, Sc. Witneſs Sir 
Charles Pratt, Kut. at Weſtminſter, the 23d 


Reign. | Jones. 
The Penire in this Court is the very ſame as 
in the King's Bench except in the Return, and 


the adding the nent Addition to his 
Name. | 


The Diſtringas in the King's Bench. 


GEORGE, Se. to the Sheriff of B. Greeting. 


We command you, that you diſtrain the Bodies 
of the ſeveral Perſons named in the * Pannel 
hereunto annexed, | Furors ſummoned in Our 


| Cur! before Us, Tele A. B. Plaintiff, and 


ns D 5 — 


— 


Named in the Pannel, &c. Till lately the Writ run, 


Præcipimus tibi quod diftringas A. B. , Geo OD ro 
E. F. de 


tions, as they were named in the Pannel returned on th 


Venire; for the Return to the Juire was Inſtructions 0 


the Attorney to make out the Diſfringas by: but now, as 
the like Pannel is returned in both Writs, the Sheriff will 

turn the Diftringas without the Yenire, ſo as he is paid 
for the Returns of both; by which the Yenzre is become al- 


moſt uſeleſs, and is ſeldom made out at all in the King's 


Bench. 


+ Turors ſummoned, c. as ſuppoſed 5 the Fenire ; for 
by Stat. Veſtminſter 2. None fhall be put on Furies but ſuch at 
were before ſummoned. *'Vis well known the Jurors are ſum- 


moned of courſe, by the Sheriff, without either Writ, un- 


leſs *tis a Special Jury, | 
24-4 1 


or C. D. late of W. in * County, Yeoman, © 


Day of January in the Dear of our 


Sc. naming the whole 24 with their 55 5 | 
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An Hiſtorical J. reatiſe of a Suit at Law, 


C. D. Defendant, * by all their Lands and 
Chattels in your Bailiwick, ſo that neither they 
nor any of them do intermeddle therewith, 
until you ſhall have other Command from Us 

in that Behalf, and that you anſwer Us for the 
Iſſues of the ſame, ſo that you have their Bo- 
dies before us at Weſtminſter, + on 


next after fifteen Days from the Day of Falter, 


or before our Juſlices aſſigned to bold the 
Alfizes in your County, if they ſhall fir # come 
on Monday the fifih Day of March at R 
in your County, according to the Form of the 
Statute in that Caſe made and provided, to 
make a certain Jury between the ſaid Parties, 

f a Plea of Treſpaſs on the Caſe, and 10 
hear their Fudgments of many Defaults ;, || and 
have you there the Names of the vers . and 
this Mrit. Ras = Sc. 


N pes M . Py 
: 5 


* By all their Lands, Sc. It would be a ſevere Diſtreſs 
on the Jurors, if this Writ was to be executed literally. The 
Habeas Corpora has no ſuch Clauſe. 

+ Oz, Sc. The Writ ſhould bear 7%e on the Return 
Day of the Venire, and be made returnable on ſome Day af- 
ter the Trial; if tried at Nif prius, tis uſually the firſt Re- 
turn of the next Term. 


$ Or before, Sc. This Ni/ prius Clauſe is the moſt 


material Part of this Writ, and before the 42 of Ed. 3. 
it uſed to be inſerted in the Fenire; for, until then, the 
Diſtringas and Habeas  Corpora never iſſued but of Ne- 


Ceſſity. 


Aud have you there the Names, Sc. This is omit- 
ted in the Habeas Corpora, and with good Reaſon 5 
for their Names having been before returned into Court 
by the Venire, as this Writ itſelf declares, Juror 
2 Oc. therefore this Part ſeems quite ſuper- 

uous. 


If 


An Hiſtorical Treatiſe of a Suit at Law. 


If for Middleſex, you ſay, 


Or before our truſty and well-beloved W. L. M. 


aſſigned to Fold Pleas in Our Court before Us, 
if he ſhall come on the 7 


Day of | at Weſtminſter in the 


ſaid County, 
| If for London, 


At Guildhall of the City of London aforeſaid. | 


The Habeas Corpora in the Common 
Pleas. | 


GEORGE, c. To the Sheriff of B. Greeting. 
We command you, that you have before our 


Juſtices at Weſtminſter,” in fifteen Days from 


the Day of. Eaſter, or before our Juſtices af. 
ned to hold the Aſſizes in your County, ac- 
cording to the Form of the Statute in that Caſe 
made and provided, if on Monday ihe fifth 
Day of March, at R. in your ſaid County, they 
ſhall firſt come, the Bodies of the ſeveral Per- 
ſons named in the Pannel to this Writ annexed, 
| being the Jurors ſummoned in Our Court, be- 
fore our Fuſtices at Weſtminſter, between 
A. B. Plaintiff, and C. D. late of W. in your 
County, Yeoman, Defendant, of a Plea of Treſ- 
paſs on the Caſe, to make that Jury; and 
have you there this Writ. Witneſs, &c. 


If for Middleſex, you ſay, 
Or before Our faithful and well. beloved Sir C. 


Pratt, Knight, 1 Chief Juſtice of our Court 
. „„ 0) 
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152 An Tiſtorical Treatiſe of a Suit at Law, 
3 e the Bench, appointed according to the Form | It 


of the Stalute in that Caſe made and providel, of . 
F on „ Day of, was 
| at W (tminſter in your County, be ſhall firſt in 2 
Y come, ih2 Bodi es, & TC. was 
| wen 
For London, ulin; 
If on - ME Day of theſ 
at Guildhall of the Ci'y of London aferc/aid, EF 
he foall firſt, Cc. | Viſm 
| | of 1 
Though the Tenor and Intent of theſe two | in v 
Writs are for one and the ſame Purpoſe, that Wri 
is, to conſtrain the Jurors to appear, who had did, 
before been ſummoned, and had made De- Veni. 
fault; yet we ſee the Diftringas is more full in v 
and compulſory than the Ilabeas Corpora. The ſued 
Habeas Corpora is plain and ſimple, and yet fail 
ſignificant; very conciſe, and yet full and ſuf- the 
ficiently inſtructive, without any ſuch compul- dom 
ſory Matter as the Dif#ringas is ſtuffed with; 1 
as, Diſtrain, Sc. by all their Lands and Chat- Zes 
tels, Fc. ſo that neither they, nor any other for him! 
them, do intermeddle therewith, c. until, Sc. that 
aud that you anſwer Us for the Iſſues of the ſame, Was 
fo that, Fc. It may be preſumed that the der 
King's Bench, inſtead of taking a Precedent Nifi 
from the Habeas Corpora, (wherein the only in tl 
| Difference neceſſary to have been made would of t 
* | have been the making it returnable before Us, and 
inſtead of before our Tuftices) might think pro- beas 
per to uſe the ſame Form in Civil Caſes, which with 
they before had uſed in Criminal. But with- 
out deſcanting on the Form, let us conſider — 
the Uſe, and ſee if the ſame Neceſſity remains, 1 
for uſing two ſuch Writs for Trial, as there RD 
formerly did. 1 : 
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It has been obſerved, that after the Statute 
of Niſi prius, until the 43 Ed. 3. the Venire 
was the only general Proceſs that iſſued to bring 
in a Jury, and in which the Ni prius Clauſe 
was inſerted ; and if the Parties appeared, they 

went to Trial thereon. And the Reaſons for 
uſing or introducing the other WII were 
theſe ; | 

Firſt, As the Jury was awarded out of the 
Viſne, it ſometimes happened that, for want 
of Hundredors, a full Jury did not appear ; 
in which Caſe the Jury were obliged by the 
Writ to appear in Ban“; but this they ſeldom 
did, becauſe no Iſſues were returned on the 
Jenire; therefore this was the common Caſe 
in which the Diſtringas and Habeas Corpora iſ- 
ſued to bring them in. But this Reaſon will 
fail now, becaule the Jury are awarded out of 
the Body of the County, and a full Jury ſel- 
dom fails to * appear. 

Secondly, If the Jury appeared at the Af- | 
ſizes on the Yenire, the Defendant might jr 
himſelf; which if he did, the Jury, as to 
that Cauſe, returned Re infecta, and the Cauſe 
was adjourned to Meſiminſter. Now in or- 
der to get rid of the Defendant's Eſin at 
Niſi prius, they made the Venire returnable 
in the ſame Term the ue was joined, inſtead 
of the ſubſequent Term after the Ai zes, 
and then iſſued out the Diſtringas or Ha- 
beas Corpora returnable the ſubſequent Term, 
with the Nt . therein; on which the 
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* And in Caſe they do, they may be f. upplied by a Talks, 
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Pefendant had no Efoin allowed. (Vide ante, 
P. .) And this almoſt introduced the for- 


mal Manner of making out theſe two Writs 


for Trial, even as we do now. This, how- 
ever, was not the conſtant Practice, for they 
ſometimes went to Trial on the Yenire, and 
only iſſued out the Diſtringas or Habeas Corpora, 
when it was thought the Defendant would take 
the Advantage of his Liberty to caſt an Efſorn. 


But even this is ſo long ago as upwards of 400 


Years ſince; and the Manner of efſoining, nay, 
the Thing iſelf, is obſolete and forgotten, and 
can therefore be no Reaſon why the Venire 
alone is not at preſent a ſufficient Proceſs with 


the Ni prius therein, to ſummons a Jury 


and go to Trial on. 
Thirdly, It was complained that the Parties, 
by not ſeeing the Pannel before-hand, could not 


be prepared to make their Challenges ; there- 
fore, to remedy this, it was enacted by the 42 


Ed. 3. c. 11. (near 400 Years ſince,) © That no 


« Inqueſt but, &c. ſhould be taken by Writ of Niſi 
<« prius, before the Names of them that were * 


« paſs on the Inqueſt, ſhould be returned into Court.“ 
This fully eſtabliſhed the two Writs as neceſſary 


for Trial; for from hence they could no longer 


place the Niſi prius Clauſe in the Venire, but 


it was taken out and placed in the Diſtringas 


and Habeas Corpora; and all the Uſe that was 


now made of the Venire, was, to get a Panne! | 
of a Jury returned into Court by the Sheriff, 


on which the 7uly was ſaid to be impanelled ; 


and the Names of the Jury, as returned in the 


Pannel, were inſerted in the Diffringas and 
Habeas Corpora, and then furnmoned thereon 
by the Sheriff, 

Bur 


An Hiſtorical Treatiſe of a Suit at Law. 
But this Practice having been long diſuſed, 


the Venire is become uſeleſs, and may or may 


not be made out in the King's Bench. If 
made out, it is moſt uſually returned toge- 
ther with the Diſtringas, and not before; or if 
not made out at all, the Sheriff makes the 
ſame Return by his Pannel to the Diftringas, 
and is then paid for both Returns at once, 
whereby the Attorney faves the Profits of the 
Writ to himſelf. What Uſe is made of it in 
the Common Pleas, but to pay the Clerk of the 
| Habeas Corpora his Fees? How does the De- 
fendant ſee the Pannel any Time the ſooner, as 
the Plaintiff has the Poſſeſſion of it even to the 
Trial, Sc.? 

It is very evident the Writ is become 
meerly formal and uſeleſs; and therefore if 


one Writ can be ſaved, and if every Cauſe 


is removed, by Diſuſe or otherwiſe, for the 
Neceſſity of two Writs, why ſhould not the 


Venire alone (as it originally was and may) be 


eſtabliſned as the only one for the Sheriff to 
ſummon a Jury on, eſpecially as 'tis evident 
that it is (at leaſt it may be made) a full and 
inſtructive Precept for that Purpoſe? And if 
{o, why ſhould any Thing be retained that 1s 
ſuperfluous, and may be ſpared, and only tends 


to perplex the Proceedings, and multiply Coſts? 
The Benefits that would ariſe, by eſtabliſhing 


the Yenire as the only Proceſs neceſſary, would 
be, that the Record might be ſhortened by 
the Jurat. which would become then unneceſ- 
fary ; the Writ of Diſtringas and Habeas Cor- 
pora, and the Return thereof ſaved, (for the 
Sheriff is now paid for two Returns, though 


one and the ſame Pannel ſerves for both Writs, 


and though the Venire is never made out at 
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all) and much Expence in every Cauſe, that 
is created thereby, would be layed to the Par- 
ties. | | 


Ok Jultices of Aftize, and Nifi prius. 


It has been mentioned that the County and 
Hundred Courts were formerly the Courts where- 
in were heard and determined by a Jury, all 
Matters of ſmall Concerns between Subject and 
Subject. But Actions of a ſuperior Nature, as 
Actions of“ A/ize, &c. were to be heard and 
determined in the King's Courts, or Courts 
above. But as Actions of Ajize always paſſed 
by a Jury, and it being difficult and expenſive 
for a Jury out of the County to follow the 
King's Courts, or to attend at Weſtminſter aiter 


the Common Pleas was ſettled there, it was 


about 1176 that Juftices in Eyre, or ltinerant, 
were appointed by a ſpecial Commiſſion to go 


into every County to take Afizes, and were 


therefore called 7uftices of Afize; and after 
their taking ſuch Afizes, the Commiſſions 


3*— — 


* 


* Affze, Ic. may come from the French, Alis, and 
that from A/rdeo, to fit together. In general it ſignified 
an Aſſembly of certain Men with the Juſtice, fitting toge- 
ther at a certain Place and Time; as the Judges are ſaid to 


hold their Ares (or Seſſions) when they go their Circuits. 


Afxes allo ſigniſied certain Writs, formerly much in Uſe 
in real Actions; and it is preſumed, were ſo called from 
their calling together and authorizing certain Perſons 
to fit thereon: As the Writ of Axe of Nowel difſeifin 
of Mort d' Anceſtor, c. In ſuch Actions it allo ſig- 
nified the Jury, and the Pannel, the Pannel of Ages, 
Ec. St. 6 H. 6. and ſuch Actions, Actions of 4/ze, 
r. | | 


were 


2 — 
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were returned into the Courts above, tor 4 
Confirmation of what they had done. 
Now as it too frequently happened that the ſe 


Juſtices, thro' ſome Difficulty in the Cauſe, or 


upon the #//oin of the Defendant, or other Mat- 


or Court at WMeſtminſter, to be determined there, 


to the great Inconvenience and Expence of the 


Jury, and the Parties concerned; therefore, 


in order to remedy this, and that Actions of 


Aſfſize ſhould be tried in the proper County, 


the Statute of MHeſtminſter the ſecond, called 
the Statute of N prius, was made, by which 


It is enacted, © That from henceforth 7wwo 
e Juſtices ſworn ſhall be aſſigned, before 
* whom and none other, 222 zes of Novel 
* diffeiſin, Ic. ſhall be taken, and they ſhall 


* * afociate unto themſelves one or two of 


ter, adjourned ſuch Cauſes to the King's Courts, 


ce the diſcreeteſt Knights of the Shire, into 


cc which they ſhall come, and ſhall take the 


« ſaid Afizes, &c. and ſuch Inquiſitions ſhall 


« not be determined by any Juſtices of the 
« Bench, unleſs a Day and Place certain be 
« appointed in the Shire, in the Preſence of 


4. 


« the Parties. And the Day and Place ſhall 


© be mentioned in a judicial Writ by theſe - 


" „Words: : Præcipimus tibi quod Venire facias 
© coram TJuſticiarits noftris apud Weſtmonaſte- 


« rium in octabis Sancti Michaelis, niſi talis et 


cc talis, tali Die et Loco, ad Partes illas Vene- 


« rint, duodecim, &c. And when ſuch In- 


© queſts ſhall be taken, they ſhall be returned 
into the Bench, and there ſhall Judgment be 


td 


* From hence is Cerived t the * Jad ges Afeciate, and Clerk 


of AE 


te mmren 
given 
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e given, Sc.“ (This plainly ſhews the % 


prius Clauſe was firſt in the Venire. ) 

This Statute leads us to conſider the Juftices 
of the Bench, and the Juſtices ad Capiendas A 
f12as, in different Lights; the Fuftices at West- 
minſter, as Judges in Bank, before whom the 


Proceedings were to continue to be, until they 
gave final Judgment on the Matter; the 7 


tices of Ajjize, as Com mſſiioners ſent on Pur- 
poſe (for the Eaſe of the Parties and Jury) to 
try the Cauſe in the County, and make their 
Return to the Juſtices of the Bench, of what 
was done therein, in order that the Inqueſt 
found by the Jury might be confirmed by 
them. And 'tis for this Reaſon that the Venire 
then, and afterwards the Habeas Corpora and 
Diſeringas, were made returnable at Weſtminſter. 

Another Thing to be obſerved 1s, that theſe 
Juſtices ad Copiendas Aſfizas were not the Juſ- 
tices of the Bench; for theſe had no Power to 
take Aſſizes before the $th of R. 2. c. 2. but 
were enabled thereto by this Statute, from 


which Time theſe Commiſſions ad C:piendas 


Afſizas ſoon came to beenlarged, and were made 


to contain Commiſſions of Ny prius and Gaol- 
delivery, Sc. and to be executed more regu- 


larly, and at certain Times, that is, in Lent- 
time and the Leng Vacation; theſe being the 


moſt leiſure Times for the Judges to go, and 


the Counſel to attend them in their Circuits, 
Another Thing 1s, that London and Middle- 
ſex were Counties ; excepted out of theſe Com- 


. miſſions, by reaſon the Courts themſelves were 


ſettled in theſe Counties; and therefore it was 
complained of by 18 Eliz. c. 2. That here- 


« tofore all Iſues joined in any of the Courts of 
8 Record at Weſtminſter, triable in the Countyot 


« Middleſex, 
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An Hiſtorical Treatiſe of a Suit at Law. 


ky Middleſex, have been uſually tried at the Bars 
ce of the ſaid Courts. And that great Num- 
« bers of Actions have of late Years been 


c brought in the ſaid County of Middleſex for 


« Speedineſs of Trial, Sc. by Reaſon where- 
« of the Judges had been hindered in” Pip. 
{© ceedings before them, by Demurrer or other- 
« wiſe, to the Delay of juſtice, Sc. and there- 
« fore it is enacted, that the Judges of the ſe- 
« yeral Courts, Sc. ſhall or may, as Juſtices or 
« Niſi prius for the ſaid County, within Term, 


or four Days after the End of every Term, 


« try all Manner of Iſſues, Sc. and that Writs 
« of Niſi prius ſhall be awarded as for any 
ce other County, Sc.“ So that all Iſſues that 
are now tried at miller, at the Sittings 
within or after Term, and in every other County, 
are tried as at Ny prius; and not only the 


Venire, but a Diſtringas and Hab::s Corpora 


iſſue, there being no Trials at Bar but what are 


granted by ſpecial Leave of the reſpe Clive: 
Courts, on ſome'great Affair. 


The Nift prius Day, and the Day i in Bank, 


were eſteemed in Law as one Day for ſome g 
Purpoſes : As if the Defendant made Default 


at NMiſi prius, and an /ufficient Protection, or 
Eſſoin, was caſt for him, by reaſon whereof the 


Inqueſt was not then taken, and if at the Day 


in Bank the Protection was 4 iſallocped, the In- 
queſt then paſt, whether the Defendant ap- 
peared at the Day in Bank or not; even as it 

would 


— 


* By a late Statute this Time is enlarged. _ | 
+ The Day in Bank in the Common Pleas, is the LHoin 
Day of the next Term after the 4/#zes, fo that if the 
Defend nts Ei the Agzes was difallowed, Judg- 
ment was io be entered up as of the "oY in Bank or 
| _ Eoin 
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An Hiſtorical Treatiſe of a Suit at Law, ; 


would have done at Mi prius, had no Efjoin 


been caſt at all for him. Some time after, 
the Day in Bank was taken up in examining 
the Sufficiency of Eins on the Defendant's 
Appearance then, &c. from whence 'tis pre- 


ſumed come the four Days after the Day in 


Bank, before final Judgment can now be ſigned 
on the Poftea, and which are now allowed for 


the Defendant to move in Arreſt of Judgment, 


or for a new Trial, Sc. 


Df the Trial, Jury, aud Tales. 


Having ſpoke of the Jury Proceſſes, we come 
now to ſpeak of the Jury themſelves, and of 
the Trial by them of the Matter in Iſſue; which 
is to find out the Truth thereof according to 
the Evidence that is given to them by the 
Witneſſes of each Party. Their Oath is, Well 
and truly to try the 1ſjue joined between the Parties, 
and true Verdict give according to the Evidence, 


And in giving their Verdict they muſt all agree; 
for the firſt Queſtion the Court puts to them, 
after they have conſidered of the Matter, and 
come to offer their Opinion 1s, Whether they 


are all agreed in their Verdict? To which the 
Foreman muſt anſwer, Yes, in the Preſence 


and hearing of them all. 


4 
— 


E/join Day; ; which is the Reaſon why Judgments in this 


Court relate to the Ein Day of the Term; but in the 
King's Bench the Day in Bank was the quatuor Die poft, which 

they reckoned the fi Day of the Term, and on which Judg- 
ments in this Court were to be entered up, which is the Rea- 
ſon why Judgments in the King's Bench relate to the firſt 


Day of the Lerm only, and not to the Eoin Day. 


either of the Parties is taken away. 
Fifthly, Ad faciendum quandam Jurat. Pa- 
trig, &c. whereby Peers are excluded from 


An Hiſtorical Treatiſe of a Suit at Tau. 


A Trial may be ſaid to be two-fold, that is, 
in Fa and in Law. Firſt, The Queſtio Juris, 
or a Trial on Matter of Law, is uſually tried 
by the Judges on a Demurrer or ſpecial Ver- 
dict, Sc. Secondly, The Queſtio Facti, or a 
Trial of Fact, is to be tried by a Jury, and 


not the Judges; for, ad Queſtionem Juris re- 
ſpondent Judices, 4 Queſtionem Facti reſpondent 


Juratores. 


A Trial by a Jury of ſo many Friends and 


Neighbours, as they are eſteemed to be, and 
wherein they muſt all agree, is one of the faireſt 
Means in the World for obtaining Juſtice (if 
not the only one) for any Certainty. And in 
this Kingdom it is ſo very ancient, that we 


find it was practiſed before any of our written 


Laws were eſtabliſhed. And the Qualiſications 
of the Jurymen, as required by the Jury Pro- 


ceſs, clearly evince how. careful the Law was 


of having Juſtice done, and that neither Party 


ſhould be diſſatisfied with their Verdict; for, 


as hath been noted, they were to be, 
_ Firſt, Liber: et Legales Homines, whereby all 


Villains, Outlaws, Sc. are excluded, . 


Secondly, De Vicineto, whereby they are pre- 


Tumed to know ſomething of the Fact, &c. 


Thirdly, Quorum qualibet habeat, Sc. where, 


by having a Freehold of ſo much a Year, they 


may, without any Reflection on the poorer 
Sort, be eſteemed to be Men leſs liable to 
Corruption, and better able to bear the Trou- 
ble and Loſs in attending. ps 

Fourthly, Et qui nec A. B. nec C. D. Ge. 
whereby all Affinity and Conſanguinity to 


inter- 
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An Hiſtorical Treatiſe of 'a Suit at Low, 


intermeddling with Matters of the poorer Sort, 
for they are not Pares Patriæ, but Pares of an 
higher Rank. 5 | 
If either of theſe Qualifications was found to 
be wanting, in any or either of them, it was a 
ſufficient Ground for objecting to ſuch a Jury- 
man's paſſing on the Inqueſt. And thus ir 
continued until the 35 H. 8. c. 6. but as it 
too frequently happened that (as the Jury were 
to be de Vicineto) for want of Hundredors, duly 
qualified, a full Jury did not appear; or if 
they did, were often challenged as being of 
Kin to one or other of the Parties; or in ſome 


other Reſpect not indifferent Men, whereby 


great Delay and Trouble as well as Expences, 
were had; therefore, by this Statute, it was 
enacted, that the Sheriff ſhould return for the 


future ſix of the Jury out of the County, and ſix 


out of the Viſne; and in coſe a full Fury did not 
appear, then the Sheriff was to return a Supply 
of Men of the County from out of theſe then in 


View of the Court, in order that the Cauſe ſhould. 


not remain untried. This Statute gave Riſe to 
the Tales de Circumſtantibus, which was not at 
Common Law as the Jury was. And hence, 
if a full Jury did not appear, the Court, at the 
Prayer of the Party, directed the Sheriff to 


return a Tales; and thereupon the Sheriff re- 


turned a ſufficient Number of ſuch as were then 
in View of the Court. Theſe were to be of 


like Reputation with thoſe impanelled before. 


By the 4 &S 5 of V. & M. theſe Tales Men 


were to have 51a Year; and by the 7 & 8 
of M. 3. they were to be Freeholders or Copy- 
holders of the County. But many Inconveni- 


ences ſtill attending the too frequent Delays by 


Jurors not appearing, or Challenges made to 
| 2 them, 
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them, and the Difficulty of ſupplying ſuch 10 
Deficiencies by Perſons properly qualified to l 

be choſen upon the Tales, a further Remedy 4 

> F was thought neceſſary, in order to expedite 1 


— 
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Juſtice ; and this was provided by the 4 & 5 
Anne, whereby it is enacted, that the Venire 
ſhall be awarded out of the Body of the County, 
which has rendered the Tales almoſt uſeleſs, for 
it ſeldom happens now ur a full Jury ap- 
Pears.” 

Upon the Jurors coming to the Bar, they 
are called over as named in the Pannel ; and as 
they are called, either Party has a Right to 
challenge them; and if good Caufe be ſhewn 
for ſuch Challenge, it is allowed, and the Of- 
ficer proceeds to call the next; and ſo on, 
until 12 out of the 24 are ſworn. This Chal- 
lenging the Jury is of common Right, and 
was formerly frequently uſed. 

A Challenge (Calumnia, a feigned Word) in 
a legal Senſe, as applied to a Jury, is an Ex- 
ception againſt them ; and 1s twofold, viz. to 
the Array, and to the Poll. 

A Challenge to the Array | is a general Excep- 
tion to all the Perſons ſo “* arrayed or impan- 
nelled, as well to the principal Pannel as the Tales. 
And this was, and is generally done in reſpect 
of Partiality, or Default of the Sheriff, and not 
of the Perſons impannelled; as where the She- 
riff is of Kin to one of the Parties, Scr. 
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„ or impannelled. The Names of the Jurors 
ore ranked by the Sheriff in a long Strip of Parchment 
4 one under another, which Ranking is called the Array : 
) J0 in PI ſpeaking we ſay, Battle e for Order 
* 2 ot 
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An Hiſtorical Treatiſe of a Suit at Loew, 
A Challenge to the Poll is an Exception 


againſt one or more particular Jurors ; and this 
may be peremptory or principal. 


A peremptory Challenge is an Exception to 


any of the Jury, without ſhewing any Cauſe; 
which is only in Caſes of Treaſon or Felony, in 
Favour of Life. At Common Law a Priſoner 
could challenge * thirty-five peremptorily; but 
dy. 38 H. 8. they were reduced to twenty, 
which in Felony 1s ſtill in Force. 
1 & 2 W. & M. the Challenge of hirty-five 
in Trea/on, or Petit J. reaſon, 1 is reſtored. | 
The principal Challenge is fo called, becauſe, 
if found true, it is ſufficient. And this Prin- 
cipal Challenge to the Poll was reduced to four 


Heads, viz. Propter Honoris Reſpectum, in 


Reſpect of Dignity; as becauſe ſuch a Perſon 
was a Peer of the Realm, Sc. Propter De- 
fectum, for ſome Detect; as becauſe ſuch 
a Perſon was an Alien, or a Minor, or had 


not a Freehold, &c. Propter Aﬀetum, as where 


a Juror was of Kin to one of the Parties, or 
had given a Verdict before in the ſame Mat- 
ter, or had been an Arbitrator, or had eat 
and drank at one of the Party's Coſts, &c. 
Propter Delictum; as when a Juror was out- 
lawed, or excommunicated, or had been con- 


victed of Felony, &c. 


— 


of Battle; and ſo to array the jury is to order, or place 
them in the Pannel; and Pannel ſigniſies no more than a 
little Part, as a Pannel of a Door, a Pannel of Wainſcot, 


c. and when this is done, the Jury are ſaid to be impan- 


nelled or arrayed. 

* By Uſage and Cuſtom, the Sheriff is obliged to return 
24; however, in general, the Pannel contains the Names 
of 48 Jurors, who are ſummoned. 
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An Hliſtorical Treatiſe of a Suit at Law. 

The Verdict, ſo called from Vere difum, 
guaſi dictum Veritatis, is the Judgment or 
Opinion of the Jury on the Matter, which 
they give in to the Judge, after having heard 
the Caſe, and the Evidence thereon. This 
they do by their Foreman, and it is then mi- 


nuted down on the Record by the Judge's 
 Aſﬀeciate. 


A Verdict is either general or ſpecial. It 1s 
ſaid to be general when it is delivered in like 


: general Words with the Iſſue, as that the De- 


fendant is Guilty or Not Guilty; or it is faid 
to be: ſpecial, when they find ſuch and ſuch a 
Thing to be done, declaring the Fas as in 


their Opinion are proved, and praying the 


Judgment of the Court as to the Law upon 
thoſe Facts. | 

Sometimes 1t happens, chat Nobody appears 
to make any Defence for the Defendant ; he is 
then called, and a YerdiF is given of courſe 


for the Plaintiff, with ſuch Damages as he can 


prove to have ſuſtained, On the other Hand, 
ſometimes the Plaintiff don't appear ; he is 
then ſaid to be nonſuiled, and ſuch Nonſuit is 


recorded by the Aſſociare, at the Inſtance of the 


Defendant ; and in this Caſe the Defendant is 


now intitled to his Coſts, as he is on every 


Nonſuit, where the Plaintiff would have been 
intitled to Coſts in caſe he had appeared. But 
a Nonſuit is no Bar to a new Action: ſo there 
is a Difference between a Nonſuit and a Re- 
traxit, 

A Nonſuit is when the Plaintiff | is called 
upon by the Court, and don't appear; and a 
Retraxit is when the Plaintiff is in Court, and 


declares he will not proceed in his Cauſe any 
M 3 | further; 
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As Hiſtorical T. reatiſe of a Suit at Law. 
further; in which Caſe the Action is barred 


ior ever. 

Sometimes the Plaintiff, after he has entered 
his Cauſe, (which being called on, and a Jury 
ſworn) will come and withdraw his Record, 


and thereby ſuffer a Noxſuit; but this don't 


amount to a Retraxit, A Retraxit muſt be 
in Perſon, and not by Attorney. 

A Plaintif, when he finds himſelf not ſuffi- 
ciently prepared to go to Trial, (as in caſe a 
material JYVitne/s ſhould be wanting, or ſome 
Matter to be given in Evidence is not obtained, 
Sc.) will rather ſuffer a Nonſuit than hazard a 
Trial; becauſe, ſhould the Defendant obtain 
a Verdict, (unleſs in Ejectment) the Defendant 


may plead it in Bar to a new Action; bur a 


Nonſuit, as is ſaid, is no Bar. 

When the Jury have given their V erdict, or 
the Plaintiff is nonſuited, the Aſſociate records 
the ſame on the Back of the Record; and if 
the Cauſe was tried at the Aſſizes, after- 
wards, (v2. four Days after the Day in Bank 
in the next Term) he delivers the ſame to 


the Party in whoſe Favour it is. But when 


the Cauſe is tried in Town, the Aſociate 
delivers the Record, with his Minutes only 
of the Verdict or Nonſuit, indorſed on the Back 
of the Pannel, immediately tothe Attorney; and 
the Attorney records the Subſtance thereof on the 
Back of the Record. This is called the Poftea, 
and is the proper Inſtructions for entering up 
the Judgment on the he Roll. It is called 
the Poſtea from the firſt Word thereof, for ir 
began, Poſtea Die el Loco, Cc. It is the Sub- 


ſtance of what was done at the Aſizes or N.. 


rius, as is ſeen in the following Forms: 
7 iy OG 8 


A 


loſes 


LIP 


ct w 


Ar Iiftorical * 5 of a Suit at Law. 


A Poſtea at the amnzes for the Plain- 


tiff, where the Detendant makes Oe· 


kault in the King's Bench. 


* Afterwards, I on the Day dt at the Place 


within contained before Sir M. F. Knight, one 


of the Fuſtices of our Lord the King of the 
Bench, and E; one 


of the Barons of the Ex chequer of our ſaid Lord 


the King, Juſtices of our faid Lora the King 
| all gned to take the Aſſizes in the ſaid County 
of B. according to the Form of the Statute in 
that Caſe made and provided; the within- 
named A. B. came by bis Attorney within con- 
tained, and the within-named C. D. although 
Jelewng demanded, d came not, but made De- 


ons ; 


* Afteravards, that is, after the Return of the Ve. 
nire, and the awarding the Diſtringas or Habeas Cor- 


P01 ot 


+ On the Day ard at the Place avithin comtained, Fc. fue. 


on the Day of Ni privs, and at the Place appointed for 


holding the Aſſizes before, &c. came, c. at which Time 


the Defendant is called to hear the Names of the Jurors 
that are to paſs on the Inqueſt. 
$ Came not, but made Default. If the Defendant fays 


nothing when the Pannel is called by way of Challenge to 


the Poll or the Array, the Court proceeds to fwear the 
Jury; and then it is ſuggeſted by the Entry of the Peſfea, 
that the Defendant being ſolemnly called, came not, but 
made Default, Therefore 1t is ordered by the Court, that 


the Jury be taten or are accepted of by the Court, ibraugh 
His De fault in not challenging them. This Default relates 
to nothing more, for the Defendant and his Attorney might 


be there ready at the firſt calling of the Cauſe; and he 


loſes no Advantage by ſuch a Suppoſed Default, but chat 
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hs Hiſtorical Treatiſe of a Suit at Law. 


fault. Therefore Jet the Jurors of the Jury 
within mentic..+d be taken againſt him by De- 
fault ; and the Furors of that Jury being ſum- 
moned came, who to ſay the Truth of the 
within Contents being choſen, tried and ſworn, 
ſay upon their Oath, that the within-mentioned 
Writing Obligatory is the Deed of the within- 


named C. D. as the within-named A. B. has 


within declared againſt him ; and they * aſſeſs 
the Damages of the within-named A. B. by 
Occaſien of the detaining that Debt, over and 
above his Coſts and Charges by him about his 
Suit in this Behalf, expended, to | 

and for thoſe Coſts to 7 Shillings. 


11 —— — 


he cannot challenge any of the Jurors after they are 


ſworn. It notwithſtanding ſounds very ſtrange to hear 
it alledged that the Defendant came not, but made De- 
Fault, on being called, though he was there, and made 
none; and that, before a Word about the Jury is ſpoke. 


* It ſeems the Afociare and Cryer take each a Fee for 
ſuch /uppo/ed Default, and therefore it may be ſuppoſed 


to be thus drawn up to warrant ſuch Fee. 
And they afſeſs the Damages, Wc, Where the 
PlaintiF prevails, the Jury always find ſome Damages 


that he has ſuſtained, (or elſe he is nonſuited) which 


intitles him to his Coſts of Suit ; ſuch Damages are 


more or leſs, as they ſee Cauſe for it. A Penny 
Damages, in ſome Caſes, intitles him to Coſts ; but 


in ſome others he ſhall have no more Coſts than 
Damages, Sc. At Common Law there was neither 
Damages nor Coſts, but if the Plaintiff did rot pre- 
vail, he was amerced pro Faijo Clamore; and if he 


did prevail, then the Defendant was in Miſericordia, * 
for his unjuſt Detention of the Plaintiffs Right. And 
thus it ſtood till the Statute of Glouceſter, Anno 6 E. 


1. 1278, whereby Damages and Colts, &c, are gi- 
ven, 


The 
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An Hiftorical Treatiſe of a Suit at SW | 


The Poſtea, when in Town, for the 


Plaintiff, on Dekault. in the King's 
Bench. 


Afterwards, that is to ſay, on the Day and at 


the Place within contained, before Sir Wil- 
liam Lee, Knight, the Chief Juſtice within 
named, Thomas Owen, Gentleman, being aſ- 


ſociated unto the ſaid Chief Juſtice, by Force 
of the Statute in that Caſe made and provided, 
_ the within-named A. B. came by his Attorney 
awithin-contained; and the within-named C. D. 
although ſolemnly demanded, came not, but made 


Default. Therefore let he Jurors, &c, as 


. ahovVe, 


q Poſtea at the aftizes for the Plaintiff, 


on Non Aſſumpfit, in the Common 
Pleas. 


Afterwards, on the Day NT at the Place with- 
in contained, the within-named A. B. by his 


Attorney within-named, came before Sir John 
Willes, Knight, Chief Juſtice of our Sove- 
reign Lord ths King of his Common Bench, and 
„ = Kmight, one of his 


ſaid Majeſty's Iuſtices of the ſaid Common 
Bench, Juſtices of our ſaid Sovereign Lord the 


King appointed to hold the Aſſizes for the 
County of B. and the within-named C. D. 


although ſolemuly required, came not there, buf 5 


made Default. Therefore let the Jury, whereof 


Mention is within made, be accepted of againſt 
him Tn his anc 3 whereupon the Furors 
ſummoned 
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An Hiſtorical Treatiſe of a Suit at Law, 


ſummoned to be upon that Jury came to de- 
clare the Truth of the within Contents, and 
being choſen, tried, and ſworn, ſay upon their 
Oaths, that the ſaid C. D. did undertake in 
Manner and Form as the ſaid A. B. within 
- complains againſt him, and they aſſeſs the ſaid 
A. B. his Damages occaſioned by the ſaid with- 
in Contents, befides his Expences and Coſts laid 
out by him in this Behalf, to Pounds, 
and for his Expences and Cojls to forty Sbil- 
lings. | 5 


A Poſtea in Town, in the Common 


Pleas, by Default. 


Afterwards, the Day and Place within contained, 
before Sir Charles Pratt, Knight, Chief uſ- 


tice within written, having | 
Gentleman, for his Aſſociate, according to the 
Force of the Staiute in ſuch Caſe made and 
provided, cometh the within-named A. B. by 
bis Attorney within contained; and the within- 
written C. D. alibough ſolemnly called, cometh 
not. Therefore let the Jury, Sc. as above. 


A Poſtea where the Defendant appears. 


Afterwards, at the Day and Place, &c. come 
as well the within-named A. B. as the within 
written C. D by their Attornies within con- 


tained, and the Jurors of the Fury, whereof 


Mention is within made, being ſuinmoned, came 
to declare the Truth of the Matter within 
contained; and being choſen, tried, and fwirn 


upon their Oaths, ſay, that, &c. 
| For 


CC 


An Hiſtorical 7 reatiſe of a Da at Law, 


For the Plaintitk, on Nil debet. 


ſay upon their Oatbe, that tbe within 
"mood C. D. doth owe to the within-named 
A. B. the 3ol. within mentioned, in Manner 
and Form as the ſaid A. B. within complains 


again bim; and they 40 fo, Sc. 


For the Plaintiff, in Trelpaſs. 


— ſay upon their Oaths, that the within- 
named C. D. is guilty of the Premiſſes within= 
laid to his Charge, in Manner and Form as the. 
ſaid A. B. within complains againſt bim; and 
they aſſeſs the Damages of the ſaid A. B. by 


Occaſion thereof, over and above his oy and 


C Parges, Sc. 


For the Plaintiff, f in Ejeäment. 


U upon their Oaths, that the ſaid C. D. 


ts guilty of the Treſpaſs and Ejeftment within- 
written, in Manner and Form as the ſaid 
A. B. within complains thereof againſt him; 
ond they aſſeſs the Damages of the ſaid A. by 


Occaſion * over and _ Se. 


In Cjetment, Guilty as to Part: Not 


Huilty as to the Reſidue. 


—— 41 i bo T reſpaſs and Ejeftment of one 


Moiety of the within-written Tenements, they 


ſay upon their Oaths, that the ſaid C. D. is 


guilty 
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An Hiſtorical Treatiſe of a Suit at Law. 


guilty thereof as the ſaid A. B. within com- 
Plains againſt bim; and they aſſeſs, Sc. as 
before. And as to the Treſpaſs and Ejeliment 
of the other Moiety of the Tenements within- 
 woritten, the ſaid Jurors ſay upon their Oaths, 
that the ſaid C. D. is not guilty thereof, as 
the ſaid A. B. has within by Pleading alledged. 
Therefore, Sc. See Judgment. 3 


For the Plaintiff on an Jſſue of Plene 
Adminiſtravit, in the King's Bench. 


— ſay upon their Oaths, that the ſaid E. D. 
hath, and on the Day of exhibiting the Bill of 
the ſaid A. within-written, to wit, on the 

Day of in the 
Y ear of the Reign of our Sovereign Lord the TN 
preſent King, had divers Goods and Chattels F; 
which were of the ſaid F. at the Time of his 
Death in her Hands to be adminiſtred, to the 

Value of the Debt within ſpecified, whereof 
ſhe might have made Satigfaction to the ſaid " 
A. for bis ſaid Debt, to wit, at W. within 
contained, in the County aforeſaid : ; and they 

aſſeſs the Damages of the ſaid A. by Occaſion 
thereof, beſides his Expences and _—_ by him, 

Sc. Vide antea. 


In the Common Pleas in a "wav ſay, On the 
Day of ſuing out the Original Writ of, Fc. 


For the Defendant, on Not guilty in 
Treſpaſs. 


— 2 upon their Oaths, that the ſaid C. D. 


is not guilty of the Treſpaſs in the Declaration 
 wilkin 


9 
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_ within ſpecified, as the ſaid C. bath by bis 


TH within TR Therefore, 


One Dekendant guilty in Treſpaſs, 
others not. 


ſay upon their Oaths, 2 the ſaid . D. 
1s guilty of the Treſpaſs within-written, as the 
ſaid A. B. within complains thereof againſt 
bim; and they aſſeſs Damages, c. And the 
aid Jury further upon their ſaid Oaths ſay, that 


the ſaid E. F. and G. H. are not guilty of 


that Treſpaſs as the ſaid E. F. and G. H. 
within by pleading for Me: have alledged. 
T bargen Se. 


For Defendant, an Executor, that bis 


* Nonaſſumpſit. 


fay upon their Oaths, that the 3 


named C. D. (the Teſtalor) did not, in bis 
Lifetime, undertake in Manner and Form 


as ble "IM A. B. hath within Keen Sc. 


Part for Plaintiff, Part for Defendant, 
/ on an Aſſumpſit. 


claration within mentioned, they ſay upon their 


| Oaths, that the ſaid C. D. undertook, in Man- 


ner and Form as the ſaid A. B. within com- 


| plains againſt him; and they aſjeſs the Dæama- 


Ty of the "uy A. B. by Occaſion thereof, over 


| and 


Ae to the firſt and laſt Promiſes in the De- 
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and above his Coſts and Charges by him about 

his Suit in this Behalf expended, to | 

Pounds, and for thoſe Coſts and Charges to 

40s. And as to the Reſidue of the Promiſes 

and Undertakings in the ſaid Declarations alſo 1 
within mentioned, the ſaid Furors further up- 

ou their Oaths ſay, that the ſaid C. D. did not 

undertake, in Manner and Form, as the ſaid 

C. D. within, by pleading for oY; has 

alledged. 7. herefore, Sc. 


For the Defendant, in Treſpaſs on the f 
Statute of Limitations pleaded. / 

ſay upon pbeir Oaths, that the ſaid C. D. - 

did not, at any Time within fix Years next f 
before the ſuing out the ſaid Writ, break and 4 
enter the Houſe of the ſaid A. nor take and 9 
carry away the Goods and Chattels of the ſaid 7 
A. within contained, as the ſaid C. has within | 17 
by en alledged. B 
the 

[T 

The Entry, where the Plaintiff is Ss the. 

| nonpꝛos 'D, | may 

| fault 

Aud the Jurors of that Jury being ſum- [ſue 
moned, came; who, to fay the Truth of the terin 
dil hin Contents, were choſen, tried and ſworn, terw: 
aud after Evidence being given to them, of Kell, 
and upon the within contained, went from the © Reaſ 
Bar of this Court to diſcourſe of their Verdict TE 
of and upon the Premiſſes; and after the ſaid any 
Jury had diſcourſed and agreed. among them- Prope 
ſelves, they came back to the ſaid Bar to give Form 
their Verdict in this Behalf ; upon which the Jurie: 


ſaid 


. hw 
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ſaid A. B. being ſolemnly required came not, 
nor did be further proſecute his ſaid Bill again 
_ the Ju 2 8 8 ct He. 


In the Common . 


| 2 Nor did further ”__ 
ſecule his ſaid Writ. 


The Entry, where a Juror is with: 


FF cboſen, tried and ſworn, to declare | 


the Truth of the within Contents, whereupon 
for certain Cauſes moving as well the ſaid 
Juſtices as the Parties, E. F. one of the Furors 


of the within-mentioned Fury was withdrawn 


from the Pannel; and the Reſidue of the Ju- 


rors of that Jury are intirely arſcharged from 
giving any Verdict of and concerning the Wilh- 5 


in- mentioned Premiſſes, Sc. 


By theſe are ſeen, in general the Forms of 

the Poſtea's, either for Plaintiff er Defendant. 
They are drawn up in ſuch general Words, as 
the ſues to which they relate are worded, and 


may be with or without the Defendant's De- 
fault. They are afterwards continued on the 
Iſue Roll, for they are the Inſtructions for en- 


tering up the Judgment thereon, which af- 


terwards obtain the Name of the Judgement 

Roll, as ſee poſt. by which we ſhall fee the 

Reaſon of the formal Beginning of the Poſtea. 
Though by the lare Act there are now ſcarce 


any Want of common Jurors, yet it may be 
proper to add a Poſtea with a Tales, to ſee the 


Form thereof, as it may be wanted in Jes 


Juries. 
a 
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2 Poſfea, with a Tales in Town. — i 


ie 
Afterwards, that is to ſay, on the Day and at rit 
the Place within mentioned, before William ne 
Lord Mansfield, the Chief Juſtice within ap 
written, there being aſſociated unto him T. O. ſo 
Se according to the Form of the Sta- th 
tute in that Caſe made and provided, came the | N 
_ within-named A. B. by his Attorney within — Ju 
contained, and the witbin- named C. D. ol- 
though ſolemnly required, came not, but made 
Default. Therefore let the Fury, whereof Q 
Mention is within made, be accepted of againſt i 
him through his Default; and the Jurors of Af 
that Jury being ſummoned, ſome of them, that e 
is to ſay, E. F. G. H. I. K. (naming ſuch | 
of them as appear, and are ſworn of the 
Pannel) and becauſe the Reſidue of the Ju- ; 
rors of the ſame Jury do not appear, therefore 
other Perſons. of thoſe ſtanding by the Court, : 4 
by the Sheriff of the County aforeſaid, at the / 
 Kequeſt of the ſaid A. and by the Command «of . 
the ſaid Chief Juſtice, are now newly ſet down, ( 
whoſe Names are affiled in the within-written / 
Pannel, according to the Form of the Statute - 
in that Caſe made and provided; which feid _ 
Jurors ſo newly ſet down, that is to ſay, L. 5 
M. N. O. P. Q. Sc. (naming the | Talet- - 
men) being required, came; who, together 1 6 
with the ſaid other Jurors before impannelled o 
and ſworn to declare the Truth of the within- 
Contents, being elected, tried and ſworn upon | 1 
their Oaths declare, that the ſaid C. D. did 5 
not undertake in ſuch Manner, c. as before. 8 


Though 9 


An Hiftorical Treatiſe of a Suit at Law. 


Though it is ſaid that the late Act has ren- 


dered the Talcs de Circumſtantibus almoſt uſe- 
leſs, it is ſpoken with reſpect to common Ju- 
ries; but where there is a Hh cia Jury, it does 
not always happen that 12 out of the 24 do 
appear; in which Caſe it is common to take 
ſome from out of the common Jury to add to 
the Pannel of the ſpecial Jnry to make up the 


Number; and in fuch a Cafe theſe common 
Jurymen are conſidered as 1 ales-men, vix. | 


a Poftca at the Aſlizes, with a Tales. 


Afterwards, {that is to ſay ) on the Day, in the 


Year, and at the Place within mentioned, com? 


as well the within named J. B. Eſq; as the 


within-named W. R. by their Attornies with-_ 


in- named, before Sir Michael Foſter, Kn:ght, 
one of the Juſtices of cur Lord the King aſ- 
firned to hold Pleas before the King himſelf, 
and Sir Sidney Stafford Smythe, Knight, one 
of the Barons of cur ſaid Lord the King of his 
Court of Exchequer, bis Majeſty's Fuſtices aſ- 


Signed to hold the Afſizes for the within-wrilten 


County of B. according lo the Form of the Sta- 
\ gute, Sc. And ccrrain of the Farors of the 
Jury, whereof Mention is within-made, ſum- 
moneda to be upon that Jury oe that is lo ſay) 
Sir T. J. Et H., 1. ane 
W. B. Eſquire, come and on thai Jury are 
ſworn; and becauſe the Reſt of the Jurors of 
that Fury do not appear, therefore ſeven other 
Perſons of the By-ſlanders, being by the She- 
riff” within written hereunto elected at the Re- 


queſt of the [ard J ard by the Command of the 
N Said 
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the Refſidae of the ſaid ſum of 10001. the ſaid 


An Hiſtorical Treatiſe of a Suit at Law. 


ſaid Sir Michael Foſter, are now newly ſet down, ; 


whoſe names are cffiled in the within-written 
Pannel, according io the Form of the Statute, 


Ec. and which ſaid. Jurors, ſo newly er down, | 
. W. 


(tbat is % c G. . RB F. 
T. P. J. W. end -! Gendanen, Being re- 
quired, come likewiſe, and together with the 
ſaid other Jurors before impannelled, being tried 
and ſworn to ſpeak the Truth of the Matters 
within contained, upon their Oaths ſay that 
the ſaid W. does owe to the ſaid J. the ſum of 
300 Il. ſpecified in the firſt Count of the within 
Declaraiicn, heing Parcel of the within-men- 
tioned Sum of 10001. in Manner and Form as 
the ſaid J. hath within thereof complained 
ggainſt the ſaid W. And they aſſeſs the Da- 
ages of the ſaid J. by Reaſon thereof, beſides 
vis Cifis and Charges by him about his Suit 
in this Behalf laid out and expended, to one 
Shilling, and for his ſaid Coſts and Charges to 
forty Shillings. And the Furors aforeſaid 
upon their ſaid Oaths further ſay, that as 10 


W. does not owe the ſame, or any Part there- 
of, to the ſaid J. as the ſaid W. hath in 
pleading within alledged. 


N. B. This Action was for 3 at the Elec- 


tion of a Member for Abingdon in Com. Berks, 


The Judgment. 


Therefore it is conſidered that the ſaid J. B. do 
recover againſt the ſaid W. R. his ſaid Debt 


and Damages by the faid Fury in Form afore- 
ſaid aſc ed, and alſo I, for his ſaid Coſts 


an 


An Hiſterical Treatiſe of a Suit at Law. 

and Charges by the Court of our ſaid Lord the 
| King, mew bere, adjudged of Increaſe to the 
| ſaid J. by his Aſſent, woich Damages in the 
whole amcunt to fix hundred, Sc. Pounds; 
and the ſaid William in Me Fe | 


The Paſtra being ingroſſed on the Back of 
the Record, the Party intitled to_it, on the 


Day in Bank, (or afterwards) gives a Rule on 


the Poſtea in the King's Bench, called a Rule 


for Judgment; which Rule is out in four Days, 
excluſive after the giving it. But till this Rule 
is expired, final Judgment cannot be ſigned. 

Theſe four Days are allowed for the other Par- 
ty to move in Arreſt of the Judgment, or for 
a new Trial; or he may bring a Writ of Error. 
And though no ſuch Rule is given in the Com- 


non Pleas, yet the ſame Time is allowed there 


for the ſame Purpoſes; and if nothing is done 
to avoid the Judgment, then the Party, having 
got the Poſtea ſtamped with a double Half- 
crown Stamp, carries the ſame to the proper 
Officer, that is, the Maſter, or Secondary of the 
King's Bench Office, or the Prothonetary in the 
Common Pleas, to tax his Coſts thereon. This 
is called ſigning the final Judgment, and the 
Coſts are called Coſts de Incremeinto, or increaſed 


Coſts. 
Df Colts. 


It has been obſerved, that there was no ſuch 


Thing as Coſts at Common Law, but that, if 


the Plaintiff did ct prevail, he was amerced for 
his falſe Claim; and if he did prevail, the Pe- 
ſendant was in Miſericordia, for his unjuſt 

N 2 8 Detention 
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An Iliſterical Treatiſe of a Suit at Law. 
Detention of the Plaintiff's Right. It was 


called in Miſericordia, becauſe the Amercia- 


ment to be impoſed was to be but ſmall, 
and rather leſs than the Offence, according to 
Magna Charta, c. 14. | 

'T heſe Amerciaments were then inſtead of Coſts; 


and though the Uſe is gone, the Term till re- 


mains, for where the Plaintiff or Defendant. 
in the Action fails, the Entry of the Judgment 
is ſtill Ideo in Miſericordia, Sc. But as this 
made no Amends to the PlaintifF for the Cofts 
he had been out of Pocket, the Statute of Glou- 
ceſter 6 Ed. 1. c. I. was made, whereby if any 
Perſon recovered Damages in a Plea perſonal or 
mixed, he ſhould have his Coſts. This is faid to 
be the Original of Coſts de increments, for then 
the Damages were found by the Jury; and the 


Court, inſtead of Amerciaments, uſed to tax 


the moderate Fees of Counſel and Attornies. 
Thus it ſtood for the Plaintiff, until the 43 El. 
c. 6. whereby, if the Plaintiff did not recover in 
a perſonal Action (not concerning Freehold nor 
Aſſault and Battery) 40 s. he ſhould have no 
more Coſts than Damages, unleſs, &c. The 
ſeveral Statutes relating to Coſts and Damages 
arc the 6 £d. , DO Ed 3 C14. J. H. 


+. i , Is EI. 


6.36. . N. t. 
„ „ % / . 22 
23 Car., . V. c. 12. 
99 3 8. (. 9. 
4 5 Au. c. 16, O&c. | 


The awarding of Coffs was always diſcre- 


tionary in the Court, and formerly the Puiſne 
Judge of the Court uſed to allow the Cots, and 
make a ſpecial Rule for the Payment of them; 
upon the Service whereof, and Refuſal of 


Pay- 


Placi 


— —— ——— — ——e—— — one 
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Payment, 
now it is become the Courſe of the Courts to 


An Hifterical T. reatiſe of a Suit at Law. 
an Attachment uſed to iſſue. But 


refer the taxing of the Cots to the Secondary and 


Prothonotaries, and not to make any /pectal_ 


Rules for ſuch Matters. And theſe Officers 


| have a diſcretionary Power to allow what is 


reaſonable, and diſallow what is not ſo; for 
ſuch Colts are only to be allowed as have ne- 
ceſſarily occurred in the Proſecution, or where 
one of the Parties has cauſed the other to have 
been at extraordinary Charges. And there- 
fore it has been held that Coſts ought not to 


be paid for the putting off a Trial, where no 
Fault was in the Party againſt whom it was 
In like Manner, 1 Cofts ſhould be 


moved. 
allowed for unreaſonable Motions, nor for ex- 
traordinary Fees to Counſel, as retaining Fees, 
Sc. nor extraordinary Expences on Witneſſes 
at the Trial, nor paying them beyond what is 
uſually allowed for their Attendance, &c. but 
for ſuch Expences only as the Party was ne- 
ceſſarily put to in the Proſecution of the Suit. 
And hence ariſes the Difference in Colts be- 


tween Party and Party, and Colts between the 


Attorney and his Client. 

When the Coſts on the Paſtea are | taxed; 
(which is moſt frequently done on an Affidavit 
of the increaſed Coſts) final Judgment is then 
ſaid to be ſigned, and is then ready to be en- 
tered up on the Roll. 


Of entering up Judgment on the Koll 


in the King's Bench. c 


It has been obſerved before, that the ſecond 


Placita in the Record for Trial, was a general 


My Entry 
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Entry made uſe of to ſupply the Continuances 
of the Yenire, even to that Term mentioned in 


that Placita, (which was the Term of Trial) 
and ſerved to ſhew the Court that the Iſſue 
was continued to the laſt Term. 
wiſe a Warrant to the-Officer to continue the 
Lenire until then, when he came to enter up 
the Judgment on the Iſſue Roll. And this 


introduced the general formal Beginning with 


Poftea Continuato inde e in entering up 
the Judgment, vix. 


— The Iffue ends with, The ſame Day is 


given to the Parties aforeſaid at the ſame 
Place, then they go on with“ After ward the 
Proceſs thereof being continued between the 
Parties aforeſaid, of the Plea aforeſaid, by the 
Fury aforeſaid, being reſpited between them 
before our Lord the King at Weitminſter, 


until enen ,, (the 
Return of the Diſtrin gas Þ unleſs the Fuftices 


"of our Lord the King, aſſigned to take the 
Aſſizes in the County aforeſaid, ſhall firſt come 
61: the Day of at 
R. in the Jaid County of B. according to the 
Form of the Statute in ſuch Caſe made and 
eee + for Default of the Furors, becauſe 


a Afterwards the Proceſs, c. that is, the Writ of 
JVenire. 


t If the Cauſe is tried in Town, it is, Uulaſs the Kings 


right rrufty and awell-beloved William Lord Mansfield, his 


Majeſty's Chief Fuftice aſſigned to hold Ploas before the King 
himſelf, ſhall firſt come on the Day of * 


the Guildhall of the City of London, er Weſtminſter-hall, 
Sc. And then alſo — 

And the ſaid Chief Fuftice befere whom, Ec. ſent hither 
his Record, Oc. 


+ Fer Default of the Furors, Sc. This is only a Recital 


of Part of the Award of the Di/trizgas, grounded on a ſup- 
poſed Default of the Jurors not coming on the Venire. 
none 


It was like 


4 


An Hi 2 Tiratiſe of a Suit at Law, 


none of them did appear, + at which Day 
before our Lord the King at Weſtminſter the 
aforeſaid A. B. comes by the ſaid R. B. 
his [Attorney aforeſaid; and the ſaid Juſtices 


of our faid Lord the King, before whom, Sc. 


ſent bither their Record had in theſe Words, 


to wit, Afterwards, that is to ſay, on the || Day 


and at the Place within contained before —— 
(here comes in the Poftea, verbatim; after 


which follows the Judgment.) Therefore it 


is conſidered that the ſaid A. B. recover againſt 
the ſaid C. D. his ſaid Damages, by the ſaid 


Jury in Form afarejaid aſſeſſed ; 


and Charges, by the Court of our ſaid Lord 
the King now here adjudged of Increaſe to 
the ſaid A. B. with his Aſſent, which N 
mages in the whole amount to 


And the ſaid C. in Mercy, &c. 


If what 1s before alledged be conſidered, that 


is, that anciently the Court of King's Bench 


had ſo little to do in Civil Actions, that they 


had not Buſineſs to ſit the whole Term, de Die 


in Diem, but adjourned from one Day to an- 


other, in the ſame Term, and gave a Day to 
the Parties to be preſent when they did fir. 


If this, I ſay, be conſidered, there will ſome 


Reaſon appear for the Ule of a ſecond Placita, 


though the Cauſe was tried the ſame Term that 


the Iſſue was joined; and likewiſe for their 
beginning the Entry of the Judgment on the 
Roll with Poftea Continuato inde Proceſſu, &c. 


At which Day, &c, That is, on the Return of the 
Diftri Ingas. | 

|| On the Day and at the Place, c. The Day and Place of 
Nifi privs mentioned: in the Jurat, or Award of the Di/tringas. 


N 4 But 


and alſo 
(the Coſts de incremento) for bis ſaid Cofts 
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An Hiſtorical Treatiſe of a Suit at Low, 


But at preſent they both ſeem, not only un- 
neceſſary, but very incoherent; for this Form 
is now uſed when there is no Continuance at 
all, as when the Cauſe is tried the fame Term 


the Jjue is joined, in which Caſe the Venire is 
returned in the ſame Term, on which very 


Return Day the Diſtringas is teſted. Where 


then is any Continuance of the Proceſs ?! 


When the Cauſe is not tried the ſame Term 


the Iſſue is joined, then the firſt VJenire, awarded 


by the Iſſue, is continued by Vicecomes non miſit 
Breve; and ſo on in like Manner, from Term 
to Term, until the Diſtringas 8 M and the 
laſt Venire is continued, as before, by Feſtea 
Continuato, c. thus: 

the ſame Day is given to the Parties afore- 
faid at the ſame Place; at which Day 
| before our Lord the King at Weſtminſter 
came the Parties aforeſaid, by their Attornies 


aforeſaid, and the Sheriff of Berks did not 


return the ſaid Writ, nor did they do any 
Thing thereupon ; therefore let a Jury come 
#hereupon before our Lord the King at Weſt— 
minſter, on next aſter 

(ſome Return in the Term next after that the 
firſt Writ was returnable in) who are in no 
wiſe of Kin either to the ſaid A. B. or to the ſaid 
C. D. to take Cognizance upon their Oath of 
the whole Truth of the Premiſſes, becauſe as 
zwell the ſaid C. D. as the ſaid A. have put 
themſelves upon that Fury, the ſame Day is 


given to the Parties aforeſaid at the ſame 


Place, (if there 1s to be other Continuances 
to other Terms, begin again for each) at 
which Day before our Lord the King at Weſt. 
minſt er came the Parties afereſaid, by their 


Wh which Day: Sc. i. e. on the Return Day of the 8 
| Attornies 
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Atornies aforeſaid, and the ſaid Sheriff of B. 8 
aid not return the ſaid Writ, nor did they 
do any thing thereupon ; therefore, as before, 
| la Jury come, Sc. (to the next Term, and 
ſo on from Term to Term, to that wherein | 
35 the Difiringas is returnable.) Afterwards the 
5 Proceſs being continued between the Parties 
aforeſaid of the Plea aforeſaid, by the Fury 
1 being reſpited between them, before our Lord 
1 the King at amiater, until 
7 next after | wnleſs bis 
1 Majeſty's Tuſtices off oned to hold the Axen 
E in the Ccuiiy aforeſaid ſhould firſt come on 
4 Saturday the „ Dey ; 
at R. in the ſaid Counts, according to the 
8 Form of the Sta'ute in ſuch Coſe made and 
, provided, for Default of the Jurors, becauſe 
r none of them did appear; ot which Day be- 
- fore our Lord the King ot Weſtminſter be 
't aforeſaid A. B. comes by the ſaid R. B. his 
y Attorney, and his ſaid Majeſiy's Juſtices be- 
Je fore whom, &c. ſent hither their Record had 
b. in theſe Words, to wit, Afterwards, that is 
to fay, on the Day and in the Year, and at 
tbe Place, Cc. (the Peftea verbatim ) there- 
5 ford it is conſidered, Sc. 
id | 
of Df the Entry of the 7 udgment on the 
8 Voll in the Common Pleas. 
u1 
15 The Entry of the Judgment on the Roll ia 
ne the Common Pleas differs in Form from that in 
es the King's Bench, though it is the ſame in Sub- 
at ſtance. The Reaſon of this Difference is, that 
ſt- in the Common Pleas they allow no Continuance 
fr of the Proceſs, when the Cauſe 1s tried the 
oy fame Term the Iſſue is joined, and for the 
re. | ſame 
os 
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ſame Reaſon they uſe no ſecond Placita; there- | 
fore, inſtead of Poftea Continuato inde Proceſſu, 1 
after the Cloſe of the Iflue, they wenn more 
properly thus: 


At which Day (4. e. the Return Day of che 
Vienire ) the Jury between the Parties afore- 
ſaid, in the Plea aforeſaid, was reſpited there- 
upon between them here until the Morrow of 
All Souls, (z. e. the Return of the Habeas 
Corpora ) then next following, unleſs the Juſ- 
tices of our Sovereien Lord the King aſſigned 
to take the Aſſizes in the County aforeſaid by 
Form of the Statute, &c. ſhould firſt come on 

PPT I 
then next paſt, at A. in the County aforeſaid ; t 

and now here at this Day, (i. e. the Return 1 

Day of the Habeas Corpora above) the ſaid 5 
a 
0 
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A. B. comes by his Altorney afor:ſaid, and the 
ſaid Fuſtices of Aſſize before whom, Sc. ſent 


here their Record in theſe Words: After- 1 
wards, that is to ſay, on the Day, Sc. (the fe 
Poſtea verbatim) therefore it is conſidered that ti 
the ſaid A. do recover his ſaid Damages againſt tl 
the ſaid C. to Pounds aſſeſſed by the n 
ſaid Jury in Form aforeſaid ; and alſo 5 
Pounds adjudged by the Court here to the ſaid | 
A. at his Requeſt of Increaſe for bis ſaid Coſts T 
and Damages; which ſaid Damages in the 

whole amount to Pounds, and 


| zbe ſaid C. in Mercy, c. 


But if the Sn is not tried the Term Icſue 
is joined, then is added a ſecond Placita; and 
the firſt Venire is continued by Vicecomes non 
miſit Breve only: after which Continuance they 
begin as . At which Day the Fury, &c. 75 
| without th 
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without ever any Poſtea Continuato, &c. for 
that would ſeem to be a Continuance upon a 


Continuance. 
The Queſtion 1s, If the Reſpite of the Jury 


is a Continuance of the Proceſs, to give ſome 


Colour for the Entry by Poftea Continuato, 


&c. in the King's Bench? If not, we muſt 
have Recourſe to the former Peas aligned 
for this Entry, viz. that Continuances in the 


King's Bench were from one Day to another, 
in the ſame Term; which Reaſon will not 


hold good at this Day, the Continuances being 
from Term to Term only. 
The Entry of the Judgment varies, accord- 


ing to the Judgment that is given, of which 


the Books of Practice are ſufficiently full, 
However, two Things may be here obſerved, 
as they are preſumed | to have been uſed before 
any Coſts were given by the Judgment, ac- 
cording to the Stat. 6 E. 1. viz. the amercing 
the Plaintiff for his fal/e Claim; and the De- 
fendant for his unjuſt Detention of the Plain- 


tiff's Right, &c. In regard to the firſt, where 


the Defendant prevails, the Entry of the Judg 1 
ment againſt the e is ſtill thus in = 


King's Bench : 


7 berefore it is conſidered that the ſaid A. take no. 
thing by his ſaid Bill, but that he be i in Mercy 


of the Court for his falſe Clamour, and that 
the ſaid C. go thereof without Day; * and it 
is further conſidered that the. ſaid C. recover 
againſt the ſaid A. Pounds for bis 
Coſts and Charges laid out by him about his 


* This is an Addition to the former Ns: ſince 


1 Statute Ds Colts, 
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An Hiſterical Treatiſe of a Suit at Law. 
Defence in this Behalf adjudged to the ſaid C. 


by the Court of our ſaid Lord the King now. 
here by his own Aﬀſſent, according to the Sta- 
tute in ſuch Caſe made and provided, and that 


the ſaid C. have Execution thereof. 
In the Common Pleas. 


Therefore it is conſidered that ihe ſaid A. take 
nothing hy his ſaid Writ, but be in Mercy for 
his falſe Clamour thereupon; and that the ſaid 
C. go thereof without! Day, Sc. Alſo it 
is conſidered, &c, 


Sometimes, as in Repleven, Sc. it is, That 
the ſaid A. and bis Pledges for proſecuting, | are 


in Mercy, Cc. 
In Regard to the ſecond, that is, amercing 


the Defendant, we have ſeen before the Judg- 
ments with reſpect to it. But in all Actions 

- In both Courts that were Vi et Armis, the Judg- 
ment againſt him was with a Capiatur, And that 
the ſaid C. be taken, &c. inſtead of in miſeri- 


cordia, becauſe in this Caſe there was a Fine 


due to the King; and therefore the Judgment 


was to be diſtinguiſhed on every Roll by put- 


ting the Word Mr'a, or Capiatur in the Mar- 
gin, as is ſuppoſed for the more ready finding 


the Capiatur Fines, in order to collect them. 
Before the Stat. 16 & 17 Car. 2. the not en- 
tering the Words Mia, or Capiatur, or put- 
ting one for the other, was Matter of Error. 
To all Fines Impriſonment was incident ; 
and therefore in Actions Vi et Armis, where a 
Fine was to be ſet, the Judgment was, Quod 
Defendens Capiatur, that is, Capiatur quouſque 
Finem 11 But now by the 4 &.;H. 0 
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M. Capiatur Fines in Actions Vi et Armis are 


ſaid to be taken away, and no Judgment ought 
to be entered with a Capiatur. However, the 
common Form ſtill continues, And that the 


ſaid C. be taken, Sc. though there be no Fine 


ſet by the Court; the Reaſon of which! is, that 
inftead thereof, the Plaintiff, upon ſigning the 


final Judgment in ſuch Actions, is to pay to the 
Officer 6 s. 8 4. in lieu of the Fine, which 


65. 8 d. is to be allowed the Plaintiff again in 
the Coſts. And ' tis ſaid, in the Common Pleas 


they enter the Judgments with Nihil de Fine 
quia remittitur per Stat'. So that by this Sta- 


tute a Fine of 65. 8 d. inſtead of being taken 


away, is rather rendered certain, and to be 


paid by the Plaintiff, inſtead of the Defendant. 
Whether the Plaintiff ever gets 1t again, E 
another Thing! 
The Capiatur Fine was for a Breach of the 
ublic Peace, which every Action Vi et Armis 


implies, and upon ſuch a Record, Proceſs of 
Outlawry might iſſue out of the Crown Office 


againſt the Defendant for the Fine, if not paid ; 


but in Actions upon the Caſe, Sc. where the 


Plaintiff did not declare with a Yi et Armis, 
there the Defendant was to be amerced only, 
and not taken and impriſoned. And this was 


the Reaſon of the Difference in the Entries of 
| the Judgments. 


Thus much is ſaid to ſhew to hk 0 for- 


mal Parts of the Judgments relate only; t to 


which much more might be added. 


The Judgment itſelf is ſaid to be the Voice 
of the Law. And therefore Judicium ſemper 
pro Veritate accipitur; and the ancient Words 


thereof 
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An Hiſtorical Treatiſe of a Suit at Law. 


thereof are very ſignificant, viz. Conſideratum 


 eft, Sc. thereby implying that the Judgment 


was given by the Court, upon due Confidera- 
tion of the Matter before them. And yet, 
before the Statute of Jeofails, and the 4 & 5 


Anne, to what a Number of Exceptions, and 


vexatious Proceedings upon Writs of Error, 
Sc. was a Judgment liable? Eſpecially for 


- Want of Form in the moſt trifling, unneceſſary, 


and almoſt infignificant Things imaginable, 


viz. the Want of Pledges upon the Bill or 


Original, the Omiſſion of a Profert in Curia, 
the Omiſſion of Vi et Armis, or Contra Pacem, 


or Hoc paratus eft Verificare, the Want of Con- 


tinuances in the Pleadings, or in the Judg- 
ments, &c. &c. | | | 

The only Thing to be obſerved further on 
this Head, in order to contract the Proceed- 
ings, is this, whether a general Entry by Paſtea 


Continuato inde Proceſſu, &c. in both Courts, 


where the Cauſe is not tried the ſame Term 
the Iſſue is joined, but of ſome ſubſequent 


Term, may not be ſufficient of itſelf to con- 


tinue the Vir Proceſs of Venire, awarded at 
the Cloſe of the Iſſue to the Term the Judg- 


ment thereon be given, (whether or no it be to 
the next Term, or three or or four Terms after 


Iſſue is joined) and thereby ſupply all thoſe 
Continuances by Vicecomes non miſit Breve; or 
where by Motion in Arreſt of Judgment, or Motion 
for a new Trial, or by arguing a ſpecial Verdict, 


Sc. there are intervening Terms; if not, it is 


abſolutely neceſſary every intervening Term 
ſhould be particularly taken Notice of in the 
Entry of the Judgment, or elſe there is an 


Error in the Record; which frequently hap- 
| pens 
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pens. for Want of ſuch Entries, though no 


Notice be taken of it. 


To clear up this Point, and to ſhew that it 


may, let us ſuppoſe the Venire to be to the only 
Proceſs for ſummoning a Jury for a Trial. 
This Yenire is awarded at the Cloſe of the ue 
to be returnable the ſame Term the ue is 
joined; for Inſtance, in Hilary Term. Now 
if the Cauſe is tried upon this Writ with the 


Niſi prius Clauſe therein, it is Zefted the firſt. 


Day of that Term, and returnable the laſt, or 
ſome Day after the Trial, if in Town ; but if 


for the Sittings after Term, or for the Aſſizes, 


it is Zefted the laſt Day of that Term, and re- 


turnable the t of Eafter. And then the 


Entry of the Judgment may be very properly 
according to the Form uſed in the Common 
Pleas, thus: Aud now here at this Day (i. e. 
the Return Day of the Writ) the ſaid A. B. 
comes by his Attorney aforeſaid, and the Juſtices 


of Aſſize before whom, &c. ſent here their Re- 


cord in theſe Words, Afterwards, that is to ſay, 
on the Day and at the Place within contained, 


Oc. (the Polea verbatim) therefore it is conſi- 


dered, that ſo on with the Judgment. This 
is ſhort and plain, and yet full and explicit. 


But ſuppoſe the Cauſe is to be tried of ſome 


ſubſequent Term, for Inſtance, of Trinity Term, 
then the Yenire awarded at the Cloſe of the 
Jſue need not be made out, but only ſuppoſed 
to have iſſued, (as it is chiefly now) but a new 
Jenire made out for Trial tefed the firſt of 
Trinity, and returnable the lan, or ſome Day 


after the Trial for Town Cauſes; or teſted the 


laſt of Trinity, and returnable the firſt of Mz 
chackwuat Term for the MHzes. In which Caſes 
the firſt Yenire awardea at the Cloſe of the 


3 N Laue. 
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An Hiſtorical Treatiſe of a Suit at Law. 
Iſũue may be continued by ſuch a general Entry 
as Poſtea Continuato inde proceſſu, Sc. in enter- 
ing up the Judgment, viz. Afterwards the 
Proceſs being continued between the Parties afore- 
ſaid, of the Plea aforeſaid, until —— (the Re- 
turn of the Venire made out for the Trial) —— 
at which Day the ſaid A. B. comes by his At- 
torney aforeſaid, and the Fuſlices, Sc. Now if 
ſuch a general Entry may be allowed to be a 
Continuance of the firſt Writ awarded in Hilary 
Term, it will ſupply all thoſe Eutries on the 
Roll by Vicecomes non miſit Breve, Sc. from 
Term to Term, until the entering up of the 
Judgment, in a very plain and ſimple Man- 
ner. And by this it is evident that the Writs 
of Diſtringas and Habeas Corpora may be well 


ſpared, and then of Conſequence there will be 


no Occaſion for the Entry of the Jurat. on the 
Record; and this, I preſume, will be agree- 


able to the original Uſe of this Writ. 


Though the Entry of the final Judgment on 
the Roll is conſidered here as the next Pro- 
ceeding after ſigning the Judgment, yet this need 
not be immediately done; for upon ſigning the 
Judgment, the Party intitled to the Benefit of 
it may firit bring an Action on his Judgment, 
or he may have an Execution for the Satisfac- 
tion of his Damages, or Debt and Coſts, and 
afterwards enter up his final Judgment to war- 
rant ſuch Action or Execution. > 


An Action is ſaid to be Fructus ef Fins 
Legis, the Fruit and End of the Suit; for, as 
obſerved before, the Execution doth begin at- 
ter the Action or Suit is ended: and therefore 


a Treatiſe of a Suit at Law ought to end 
| | here 


ur 


Me 


82 


&1\ 


of 
; 
tels 
4 
(ex 
alſo 
by t 
Cof 
'F 


Mas 


mon 
Arm 


An Hiftorical Treatiſe of a Suit at Lacv. 


here with the Judgment. But as there are ſe- 
veral Writs of Execution now in Uſe, it may 


not be improper to take a light View of them 


before we | conclude. 


Ok an Crecutton. 


An Execution is a 111516 Writ, grounded 
on the Judgment of the Court from whence it 
iſſues; and is ſuppoſed to be granted by the 


Court, at the Requeſt of the Party at whoſe 


Suit it is, to give him Satisfaction on the Judg- 
ment which he hath obtained. And therefore 
an Execution cannot be ſued out in one Court, 
upon a Judgment obtained in another. 


There are three Sorts of Executions com- 5 
monly in Uſe at this Time, for the obtaining 


Satisfaction for a Debt, Damages, or Coſts 
given by the Judgment, viz. 

A Capias ad Setisfaciendum againſt the Body 
of the Defendant only ; 

A Fieri facias againſt the Goods and Chat- 
tels of the Nefendant only, and 

An Elegit againſt the Goods and Chattels, 
(except Oxen and Beaſts of the Plough) and 
alſo one half of the Defendant's Lands, to hold 
by the Plaintiff, until the Debt or Damages and 
Coſts are ſatisfied. 

The Ca“ Sg was given by the Statute of 
Marlebridge, c. 23. This Writ, by the Com- 
mon Law, iſſued only in Treſpaſs quare Vi et 
Armis ; but by the Statute 25 Ed. 3. it may 
iſſue in other Caſes, before which Time we 
ee how tender the Common Law was of re- 
training a Man's Liberty. And now, indeed, 
whenever the Body 1 is taken by this Writ, the 

Plaintiff 
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An Hiſtorical Treatiſe of a Suit at Law, 


Plaintiff can have no other Execution againſt 
his Goods and Chattels, Lands or. ments ; 
for as Corpus humanui non recipit Eftimatis- 
nem, ſo it is deemed the greateſt and higheſt 
Satisfaction one Man can have of another. 

And hence, if a Man died in Cuſtody before 
the 21 7ac. 1. on this Writ, the Debt was pre- 
ſumed to be ſatisfied; but by this Statute, c 

24. where a Defendant cies in Cuſtody on this 


Writ, the Plaintiff, or his Executors and Ad- 


miniſtrators, by reviving the Judgment, may 
have a new Execution againſt his Lands or 
Goods. | 

The 7 Fe was the only Writ of Execu- 


tion that lay at Common Law, and was after- 


wards confirmed by the Statute of Y/eftminſter. 
2. If this Writ iſſues, and the Defendant has 
not any Goods or Chattels, whereby the Debt 
and Damages may be levied ; or if only Part 
thereof be levied, the Plaintiff at the Return 
thereof may have another Writ of Execution, 
either another 7” Fa', or a Ca' $a', or an Elegit, 
for further Satisfaction. 

The Elegit was given by the Statute of West- 
minſter 2. c. 18. It upon this Writ only Goods 
and Chattels be levied, and thoſe not ſufficient 
to ſatisfy the Plaintiff's Debts and Damages, 
the Plaintiff may have another Execution, either 
a Ca Sa ora Ji Fa, or another Elegit, it be- 
ing in Effect but a Fi- Fa, and the Law 1s very 
delirous a Man ſhould have a full Satisfaction 
on his Judgment, 

And yet we can't but obſerve one very 


great Hardſhip that lies on the Plaintiff in this 


Reſpect, and that 1s this: When a Plaintiff 
has obtained a Judgment for a Debt in Calc, 
Sc. on a Trial or Writ of Inquiry, the Coſts 

allowed 


An Hiſtorical Treatiſe of a Suit at Lam. 
allowed on ſigning final 8 are up to 


that Time only, and the Coſts of an Execu- 
tion, and levying the Debt and Coſts, are not 


_ conſidered. Therefore, if the Plaintiff takes 


out an Execution, the Cots thereof with the 


Sheriff's Warrant, the Officer's Fee for taking 
the Defendant, or taking and keeping Poſſeſ- 
ſion of his Goods, the Appraiſement and In- 


ventory, the Bill of Sale, and the Sheriff's 
Poundage, muſt be all paid out of the Plain- 
tiff's Debt; and this may amount to 40s, at 
the laſt, and oftener to 3 or 4/7. which is a 
great deal out of a Debt of 5 or 6 J. or out of 
201. and muſt give great Diſſatisfaction to a 
Suttor, | 
'Tis hard enough for a Man to be forced to 
take any Remedy at all for a juſt Debt, and 
how much more ſo, if after he has obtained 
a Judgment for his Debt and Coſts, as he ima- 
gines, he is ſtill to be put to this further Ex- 


pence? I have recovered my Debts and Coſts by 


a Judgment of the Court, and yet am ſo much 
out of Pocket ! EE | 

The Reaſon, as preſumed, why this 1s not 
conſidered, and allowed for in Coſts, on ſign- 


ing the final Judgment, is, becauſe the Court 
don't know what Remedy the Plaintiff will 
take on his Judgment; as inſtead of an Execu- 


tion he may chuſe to bring an Action on it, 
and then only he can recover his Coſts with- 
out ſuch Expence. But even then, the Re- 
medy is often worſe than the Diſeaſe ; for if 


the Defendant can't pay the Coſts of one Suit, 
how can it be expected he ſhould pay the Coſts 


of two? 
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An Hiftorical Treatiſe of a Suit of Law. 


The Hardſhip 1 is the ſame on a Defendant, 
where he prevails. But in order to remedy 
this, it is a Pity that the Party is not at Li- 
berty to make his Election, on ſigning his 
final Judgment, what Method he will take 
that the Officer may make an Allowance ac- 
cordingly. 

It is for this Reaſon that Bonds and War- 
rants of . Attorney to confeſs Judgment are 


made in double the Sum, becauſe by recover- 
ing the Penalty, theſe Coſts may be _—_ 


thereout. 


APPENDIX. 


** 
— 


preſe 
ward 


[ 197 1 


=; 3 
r 2a hat? wr woe VE ITT, * * 


A PF ND 
of an Tfue joined in the Common Pleas in 


an Action of Treſpaſs ” fyhing, Se. 


Cooke. - | 
Hilary Term in the Thirty-third Year of 
the Reign of King George the Second. 


to wit. rough, in the ſaid County, 

Yeoman; William A. late of the ſame Place, 
Victualler; John E. late of the ſame Place, 
Labourer ; Je/eph A. late of the ſame Place, 
Maltſter ; and Samuel H. late of Benſington, in 
the ſaid County, Gentleman, were attached 
to anſwer Edward B. of a Plea wherefore with 
Force and Arms they fiſhed in the free Fiſhery 
of the ſaid Edward, in the River Thames, at 
Shillingford, within the Pariſh of Farborough, 
in the ſaid County of Oxford, and the Fiſh of 
the Value of twenty Pounds thereout took 
and carried away; and allo wherefore, with 
Force and Arms, they fiſhed in the /everal 
Fiſhery of the ſaid Edward in the River Thames 

at $hi/lingford aforeſaid, within the Pariſh of 
IV. 8 aforeſaid, in the ſaid County of 
Oxford „ Alid rhe Fiſh of the Value of other 
twenty Pounds thereout took and carried away, 
and other Wrongs there did to the ſaid Ed- 
word, to the great Damage of the ſaid Ed- 
ward, and againſt the Peace of our Lord the 
preſent King: And whereupon the ſaid Ed- 

ward, _ Of A. B. his Attorney, complains that 
O * the 


Oxfordſbire, ö RANCIS G. late of Varks- Declaration 
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AP PE 1 
the ſaid Francis, William, John, Joſeph, and 
Samuel, on the firſt Day of January in the 
Year of our Lord one thouſand ſeven hundred 
and fifry-nine, and on divers other Days and 
Times between that Day and the twentieth 
Day of November then next following, with 


Force and Arms fiſhed in the free Fiſhery of 


the ſaid Edward, in the River Thames, at SHil- 


lingford aforeſaid, within the Pariſh of Warbo- 


rough aforeſaid, in the ſaid County of Oxford, 
and the Fiſh, to wit, one Salmon, twenty 
Barbels, twenty Jacks, one thouſand Perches, 
one thouſand Blays, one thouſand Roaches, 
one thoufand Daces, one thouſand Gudgeons, 
and one thouſand Eels, of the Value, Se. 
thereout took and carried away; And alſo for 
that the ſaid Francis, William, Fohn, Joſeph, 


and Samuel, on the ſaid firſt Day of January 


in the Year aforeſaid, and on divers other 


Days and Times between that Day and the 


twentieth Day of November then next fol- 
lowing, with Force and Arms fiſhed in the 


ſeveral Fiſhery of the ſaid Edward, in the 


River Thames, at Shillingford aforeſaid, with- 
in the Pariſh of Yarborough aforeſaid, in 
the ſaid County of Oxford, and the Fiſh, to 
wit, one Salmon, twenty Barbels, twenty 
Jacks, one thouſand Perches, one thouſand 
Blays, one thouſand Roaches, one thouſand 
Daces,, one thouſand Gudgeons, and one 


' thouſand Eels, of the Value, Sc. thereout 
took and carried away, and other Wrongs, 
Sc. to the great Damage, Sc. and againſt 


the Peace, Sc. Whereupon the ſaid Edward 
ſays that ne is injured, and hath ſuſtained Da- 
mage to the Value of twenty Pounds, and 
therefore he brings his Suit, &c, . | 


And 


ſaid C 
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And the ſaid Francis, William, John, Joſeph Plea. 


and Samuel, by N. Boote their Attorney, come 
and defend the Force and Injury, when, &c. 
and fay that they are Not guilty of the Treſ- 


paſs aforeſaid, in Manner and Form as the 
ſaid Edward hath above. thereof complained 


againſt them; and of this they put theinſelves 


on the Country; and the ſaid Adward doth ſo 
likewiſe; and for further Plea as to the fiſn- 
ing in the ſaid Fiſhery in the ſaid firft Count of 
the ſaid Declaration mentioned, and the ſaid 


Fiſh in the ſaid firſt Count of the ſaid Decla- 


ration mentioned rhereout taking and carrying 


away above ſuppoſed to have been committed 


by the ſaid Francis, William, John, Joſeph and 


Samuel, they the ſaid Francis, William, John, 
Foſeph and Samuel, by Leave of the Court 
here for this Purpoſe firſt had and obtained, 


according to the Form of the Statute in ſuch 


Caſe made and provided, ſay, that the ſaid 
Edward ought not to have his aforeſaid Ac- 
tion thereof againſt them, becauſe they ſay 
that the ſaid Fiſhery in the t Count of the 
ſaid Declaration mentioned, and in which, Sc. 


is, and at the ſaid ſeveral Times when, &c. and 


long before, was a Fiſhery in and upon a cer- 
tain Piece or Parcel of Land, covered with 
Water, called the River Thames, adjoining to 


a certain Cloſe or Piece of Land, called Bury 


Mead, otherwiſe Haſeley Mead, in the Pariſh 
of Marborough aforeſaid, and running cloſe by 
the ſaid Cloſe or Piece of Land, called Bury 
Mead, otherwiſe Haſeley Mead, and extending 
in Length the whole Length or Side of the 
ſaid Cloſe or Piece of Land called Pury Mead, 
otherwiſe Haſeley Mead, next the ſaid River, 
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and in Breadth from the Bank of the ſaid 
River next the ſaid Cloſe or Piece of Land, 
called Bury Mead, otherwiſe Haſeley Mead, to 
the Middle of the Stream of the ſaid River; 
and that the Preſident and Scholars of Saint 


John Baptiſt College in the Univerſity of Ox- 


ford aforeſaid, before the firſt Time when, 
Sc. and at the ſaid ſeveral Times when, Sc. 


were and {till are ſeiſed in their Demeſne as 


of Fee of and in four Acres of Land, with the 
Appurtenances, lying and being in the ſaid 


_ Cloſe or Piece of Land, called Bury Mead, 
otherwiſe Haſeley Mead, in the Pariſh of Mar- 


borough aforeſaid, and Parcel thereof; and 
that they the ſaid Preſident and Scholars, and 
all thoſe whoſe Eſtate they now have, and at 
the ſaid ſeveral Times when, &c. had of and 
in the ſaid four Acres of Land, with the 


Appurtenances, Parcel, Sc. from Time 
whereof the Memory of Man is not to the 


contrary, have had, and have been uſed and 
accuſtomed to have, and of Right ought to 
have had, and ſtill of Right ought to have for 


themſelves, their Farmers and Tenants of the 


four Acres of Land, with the Appurtenances, 
Parcel, Cc. for the Time being, a free Fiſhery 
in the {aid River Thames, at Warborough afore- 
ſaid, and within the Limits and Bounds above 
in this Plea particularly mentioned, every Year, 
at all Times of the Year, at free Will and 
Pleaſure, as belonging and appertaining to 
their aforeſaid four Acres of Land, with the 
Appurtenances, Parcel, Sc. and the ſaid Pre- 


fident and Scholars being ſo ſeiſed of and in 


their aforeſaid four Acres of Land, with the 


Appurtenances, Parcel, &c. they the ſaid 


Preſident 
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Preſident and Scholars, before the firſt Time 
when, Sc. to wit, on the thirtieth Day of 
May in the Year of our Lord one thouſand | 


ſeven hundred and fifty-eight, at Shi/lingford 
aforeſaid in the County aforeſaid, by a certain 


Indenture then there made between the ſaid 
Preſident and Scholars of the one Part, and 
one Richard B. of the other Part, the one Part 


of which ſaid Indenture, ſealed with the com- 
mon Seal of the ſaid Preſident and Scholars, 
they the ſaid Francis, Willtam, John, Joſeph 


and Samuel, now bring here into Court, the 


Date whereof is the Day and Year laſt above- 
ſaid, for the Conſiderations therein mentioned, 


did demiſe and to Farm let unto the ſaid 


Richard B. four Acres of Land, with the Ap- 


purtenances amongſt other Things, To have and 


to hold the ſame unto the ſaid Richard B. his 


Executors, Adminiſtrators, and Aſſigns, from 
the Feaſt of the Annunciation of the Bleſſed 


Virgin Mary then laſt paſt, until the End and 


Term of twenty Years from thenceforch next 
enſuing and fully to be compleat and ended; 
by virtue of which ſaid Demiſe he the ſaid 
Richard B. afterwards and before the firſt 
Time when, Sc. to wit, on the ſaid thirtieth 


Day of May in the Year of our Lord one 
thouſand ſeven hundred and fifty-eight, en- 


tered into the ſaid four Acres of Land, with 


the Appurtenances, Parcel, c. and was, and 
from thenceforth hitherto hath been, and fill. 


is thereof poſſeſſed ; and being ſo thereof poſ- 
ſeſſed, they the ſaid Francis, William, John, 


Foſeph and Samuel, as the Servants of the ſaid 
| Richard B. and by his Command at the ſaid 
| ſeveral] Times when, Sc. fiſhed in the ſaid. 


Fiſhery 


| 
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Fiſhery above in this Plea particularly men- 


tioned, and in which, Sc. as in the free Fiſhery 
of the ſaid Richard B. and the ſaid Fiſh in the 


fr Count of the ſaid Declaration mentioned 
thereout took and carried away, as they law- 


fully might, for the Cauſe aforeſaid, which are 


the ſaid fiſhing in the ſaid Fiſhery in the ſaid 


firf Count of the ſaid Declaration mentioned, 


and the ſaid Fiſh in the ſaid % Count of the 
ſaid Declaration mentioned thereout taking 


and carrying away, whereof the ſaid Edward 
hath above complained againſt them, the ſaid 
Francis, William, Jobn, Joſeph and Samuel; 
and this they are ready to verify; wherefore 
they pray Judgment if the ſaid Edward ought 


to have his aforeſaid Action thereof againit 


them, Cc. and for further Plea as to the fiſhing 
in the ſaid Fiſhery in the ſaid frff Count of 
the faid Declaration mentioned, and the ſaid 
Fiſh in the ſaid u Count of the ſaid Decla- 


ration mentioned thereout taking and carrying 


away, above ſuppoſed to have Been commit- 
ted by the ſaid Francis, William, John, Joſeph 


and Samuel, they the ſaid Francis, William, 
Jobn, Joſeph and Samuel, by like Leave of 


the Court here for this Purpoſe firſt had and 
obtained, according to the Form of the Sta- 
tute in ſuch Caſe made and provided, ſay, that 


the ſaid Edward ought not to have his afore- 


ſaid Action thereof againſt them, becauſe they 
ſay that the ſaid Fiſhery in the fr Count of 


the ſaid Declaration mentioned, and in which, 


Sc. is, and at the faid ſeveral Times when, 
upon a certain Piece or Parcel of Land, co- 
vered with Water, called the River Thames, 
adjoining 


Sc. and long before, was a Fiſhery in and 
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adjoining to a certain Cloſe or Piece of Land 


called Bury Mead, otherwiſe Haſeley Mead, in 
the Pariſh of Y/arborough aforeſaid, and run- 
ning cloſe by the ſaid Cloſe or Piece of Land 
called Bury Mead, otherwiſe Haſeley Mead, and 


extending in Length the whole Length or 


Side of the ſaid Cloſe or Piece of Land called 
Bury Mead, otherwiſe Haſeley Mead, next the 


ſaid River, and in Breadth from the Bank of 


the ſaid River next to the ſaid Cloſe or Piece 


of Land called Bury Mead, otherwiſe Haſeley 


Mead, unto the Middle of the Stream of the 
ſaid River; and that the Preſident and Scho- 


lars of Saint John Baptiſt College in the Uni- 


verſity of Oxford, before the firſt Time when, 


Sc. and at the ſaid ſeveral Times when, Sc. 


were and {till are ſeiſed in their Demeſne as of 
Fee, of and in four Acres of Land, with the 
Appurtenances, lying and being in the ſaid 


Cloſe or Piece of Land, called Bury Mead, 
otherwiſe Haſeley Mead, and Parcel thereof ; 


and that they, the ſaid Preſident and Scholars, 
and all thoſe whoſe Eſtate they now have, and 


at the ſaid ſeveral Times when, Sc. had of 
and in the ſaid laſt- mentioned four Acres of 
Land, with the Appurtenances, from Time 


whereof the Memory of Man is not to the 
contrary, have had, and have been uſed and 


_ accuſtomed to have, and of Right ought to 
have had, and ſtill of Right ought to have for 
themſelves, their Farmers and Tennis of the 


aforeſaid laſt-mentioned four Acres of Land, 


with the Appurtenances, Parcel, &c. for the 


Time being, Common of Fiſhery in the ſaid 


River Thames, at Warborough aforeſaid, and 
within the Limits and Bounds above in this 
Plea 
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Plea particularly mentioned, every Year, at all 


Times of the Yew: = thee fee Will and 
Pleaſure, as belonging and appertaining to 
their aforeſaid laſt- en four Acres of 


Land, with the Appurtenances, Parcel, Sc. 
and the ſaid Prefident and Scholars being ſo 
ſeiſed of and in the aforeſaid laſt-mentioned 
four Acres of Land, with the Appurtenances, 
they the ſaid Preſident and Scholars, before the 
firſt Time when, Sc. te wit, on the thirtieth 
Day of May in the Year of our Lord one 
thouſand ſeven hundred and fifty-eight, at 
Shillingford aforeſaid in the County aforeſaid, 
by a certain Indenture then and there made 
between the ſaid Preſident and Scholars of the 
one Part, and the ſaid Richard B. of the 
other Part, one Part of which ſaid laſt-men- 
tioned Indenture, fealed with the Common 


Seal of the ſaid Preſident and Scholars, they 


the ſaid Francis, William, John, Joſeph and 
Samuel now bring here into Court, the Date 
whereof 1s the Day and Year laſt aforeſaid, 


for the Conſideration therein mentioned, did 


demiſe and to Farm lett unto the ſaid Richara 
B. the ſaid laſt- mentioned four Acres of Land, 
with the Appurtenances, Parcel, Sc. to have 
and to hold the ſame unto the ſaid Richard B. 
his Executors, Adminiſtrators and Aſſigns, 
from the Feaſt of the Annunciation of the bleſ- 
fed Virgin Mary then laſt paſt, unto the End 
and Term of twenty Years from thenceforth 
next enſuing and fully to be compleat and 
ended; by virtue of which ſaid Demiſe the 
ſad Richard B. afterwards, and before the firſt 
Time when, Sc. to wit, on the ſaid thirtieth 
Day of 8 in the Year of our Lord one 
thouſand 


N 


thouſand ſeven hundred and fifty- eight afore- 


ſaid, entered into the ſaid laſt- mentioned four 
Acres of Land, with the Appurtenances ſo 


demiſed in Form aforeſaid, Parcel, Sc. and 
at the ſaid ſeveral Times hel Se. was, and 


from thenceforth hitherto hath been, and ſtill 
is thereof poſſeſſed ; and* being ſo thereof poſ- 
ſefſed, they the ſaid Francis, William, John, 


Joſeph and Samuel, as the Servants of the ſaid 


Richard B. and by his Command, at the ſaid 
ſeveral Times when, &&c. fiſhed in the ſaid 


Fiſhery above in this Plea particularly men- 
tioned, and in which, Sc. as in the common 


Fiſhery of the ſaid Richard B. there; ; and the 


laid Fiſh in the fr Count of the ſaid Decla- 


ration mentioned thereout took and carried 


away, to the Uſe of the ſaid Richard B. uſing. 


the ſaid Common of Fiſhery of him the ſaid 


Richard B. as they lawfully might, for the 


Cauſe aforeſaid, which are the aid fiſhing in 

the ſaid Fiſhery in the ſaid fr Count of ha 
ſaid Declaration mentioned, and the faid Fiſh 
in the ſaid fir/t Count of the ſaid Declaration 


- mentioned thereout taking and carrying away, 


whereof the ſaid Edward hath above com- 


plained againſt them the ſaid Francis, William, 


John, Joſeph and Samuel; and this they are 
ready to verify ; Wherefore they pray Judg- 
ment if the ſaid Edward ought to have his 


aforeſaid Action thereof againſt them, Sc. 
as to the fiſhing in the ſaid 


and for further Plea, 
Fiſhery in the ſaid fr Count of the ſaid De- 
claration mentioned, and the ſaid Fiſh in the ſaid 
firſt Count of the ſaid Declaration mentioned 


thereout taking and carrying away, above ſup- 


poſed to have Deen committed by the ſaid 
Francis, 
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AP EE NT L X: 
Francis, William, John, Joſeph and Samuel, 
they the ſaid Francis, William, Fohn, Joſeph 
and Samuel, by like Leave of the Court here 
for this Purpoſe firſt had and obtained, ac- 
cording to the Form of the Statute in ſuch 


Caſe made and provided, ſay, that the ſaid 
Edward ought not to have his aforeſaid: Action 


thereof againſt them, becauſe they ſay that 
the ſaid Fiſhery in the #7/# Count of the ſaid 


Declaration mentioned, and in which, Sc. is, 


and at the ſaid ſeveral Times when, &c. and 
long before, was a Fiſhery in and upon a cer- 


. tain Piece or Parcel of Land, covered with 
Water, called the River Themes, adjoining to 


a certain Cloſe or Parcel of Land, called Bury 


Mead, otherwiſe Haſeley Mead, in the Pariſh of 


Warborough aforeſaid, and running cloſe by 


the ſaid Cloſe or Piece of Land, called Bury 
Mead, otherwiſe Haſeley Mead, and extending 


in Length the whole Length or Side of the 
ſaid Cloſe or Piece of Land called Bury Mead, 
otherwiſe Haſeley Mead next the ſaid River, 
and in Breadth from the Bank of the ſaid Ri- 
ver next to the ſaid Cloſe or Piece of Land, 


called Bury Mead, otherwife Haſeley Mead, un- 


to the Middle of the Stream of the ſaid River, 
and which ſaid Fiſhery above in this Plea 
particularly mentioned, and in which, &c. is, 
and at the ſaid ſeveral Times when, Ce. was 
the free Fiſhery of the ſaid Preſident and Scho- 
lars of Saint John Baptiſt College in the Uni- 
verſity of Oxford; for which Reaſon they the 
ſaid Francis, William, John, Joſeph and Sa- 
muel, as the Servants of the ſaid. Prefident and 
Scholars, and by their Command, at the ſaid 
ſeveral Times when, &c. fiſhed in the ſaid 

15 | | Fiſhery 
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Fiſhery above in this Plea particularly men- 


tioned, and in which, Fe. as in the free 
Fiſhery of the ſaid Preſident and Scholars ; 
and the ſaid Fiſh in the 5 Count of the ſaid 


Declaration mentioned, as the Fiſh of the ſaid 
Fiſhery of them the ſaid Preſident and Scho- 


lars, thereout took and carried away, as it was 
lawtul for them to do, for the Cauſe aforeſaid, 


which are the faid fiſhing in the ſaid Fiſhery 


in the ſaid frf Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid jr 
Count of the ſaid Declaration mentioned 


thereout taking and carrying away, whereof 


the ſaid Edward hath above complained againſt 


them the ſaid Francis, William, John, Joſeph 


and Samuel; and this they are ready to verify; 
Wherefore they pray Judgment if the ſaid Ed- 
ward ought to have his aforeſaid Action there- 
of againſt them, Sc. And for further Plea 
as to fiſhing in the ſaid Fiſhery in the ſaid 
ſecond Count of the ſaid. Declaration men- 
tioned, and the ſaid Fiſh in the ſaid /econd 


Count of the ſaid Declaration mentioned there- 


out taking and carrying away, above ſuppoſed. 


to have been committed by the ſaid Francis, 
William, John, Joſeph and Samuel, they the ſaid 


Francis, William, John, Joſeph and Samuel, by 
Leave of the Court here for this Purpoſe firſt 


had and obtained, according to the Forrn of the 


Statute in ſuch Caſe made and. provided, ſay, 
that the ſaid Edward ought not to have or 
maintain his aforeſaid Action thereof againſt _ 


them, becauſe they ſay that the ſaid Fiſhery 
in the ſaid ſecond Count of the ſaid Declara- 
tion mentioned, is, and at the ſaid ſeveral 
Times when, Se. and long before, was a 
Piece or Parcel of Land, covered with Water, 

| 2 called 
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called the River Thames, adjoining to a certain 


Cloſe or Piece of Land, called Bury Mead, 
otherwiſe Hajeley Mead, in the Pariſh of Van 
horough aforeſaid, and running cloſe by and 
along the ſaid Cloſe or Piece of Land called 
Bury Mead, otherwiſe Haſeley Mead, and ex- 
tending in Length the whole Length or Side 


of the ſaid Cloſe or Piece of Land called Bury 


Mead, otherwiſe Haſeley Mead, next the ſaid 
River, and in Breadth from the Bank of the 


| ſaid River next the ſaid Cloſe or Piece of Land 


called Bury Mead, otherwiſe Haſeley Mead, 
unto the Middle of the Stream of the 1110 
River; and that the Preſident and Scho— 


lars of Saint John Baptist College in the Uni- 


verſity of Oxford, before the firſt Time when, 


Ec. and at the ſaid ſeveral Times when, Sc. 


were and {till are ſeiſed in their Demeſne as 


of Fee of and in four Acres of Land, with 


the Appurtenances, lying and being in the 


Pariſh aforeſaid, in the ſaid Cloſe or Piece of 


Land called Bury Mead, otherwiſe Haſeley 
Mead, and Parcel thereof; and that they the 


ſaid Preſident and Scholars, and all thoſe whoſe 
Eſtate they now have, and at the ſaid ſeveral 


Times when, Sc. had of and in the aforeſaid 


laſt- mentioned four Acres of Land, with the 


Appurtenances, Parcel, &c. from Time where- 
of the Memory of Man 1s not to the contrary, 
have had, and have been uſed and accuſtomed 
to have, and of Right ought to have had for 
themſelves, their Farmers and Tenants of 
the ſaid laſt-mentioned four Acres of Land, 
with the Appurtenances, Parcel, &c. for the 
Time being, a free Fiſhery in the ſaid River 


Thames, at Wer borough atoreſaid, and within 
the 
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the Limits and Bounds above in this Plea l 
particularly mentioned, every Year, at all 
Times of the Year, at their free Will and 
Pleaſure, as belonging to the ſaid laſt- men- 
tioned four Acres of Land, with the Appur- 
tenances, Parcel, Sc. and the ſaid Freſident 
and Scholars being ſo ſeifed of and in their 
aforeſaid laſt- mentioned four Acres of Land, 
with the Appurtenances, Parcel, &c. they the 
ſaid Preſident and Scholars, before the firſt 
Time when, Sc. to wit, on the thirtieth Day 
of May in the Year of our Lord one thouſand 
ſeven hundred and fifty eight, at Shillingford 
atoreſaid in the County: aforeſaid, by a cer- 
tain Indenture then and there made between 
the ſaid Preſident and Scholars of the one Part, 
and the aforeſaid Richard B. of the other Part, 
the one Part of which ſaid laſt mentioned In- 
denture, ſealed with the common Seal of the 
ſaid Preſident and Scholars, they the ſaid 
Francis, William, Tohn, Joſeph and Samuel 
now bring here into Court, the Date whereof 
is the ſame Day and Year laſt aforeſaid, for 
the Conſiderations therein mentioned, did de. 
miſe and to Farm tett unto the ſaid Richard B. 
the ſaid four Acres of Land, with the Appur- 
tenances, Parcel, Sc. To have and to hold 
the ſame unto the ſaid Richard B. his Execu- 
tors, Adminiſtrators and Aſſigns, from the 
Feaſt of the Annunciation of the Pleſſed Virgin 
Mary then laſt paſt, until the End and Term 
of twenty Years from thence next enſuing and 
fully to be compleat and ended; by virtue of 
which ſaid laſt- mentioned Demiſe he the ſaid 
Richard B. afterwards, and before the firſt 
Time when, Sc. to wit, on the lard thirtieth 
E | Day 
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: Day of May in the Year of our Lord one 
thouſand ſeven hundred and fifty- eight, en- 
tered into the ſaid laſt- mentioned four Acres 
of Land fo demiſed in Form aforeſaid, with 
the Appurtenances, Parcel, &c. and was and | 
from thenceforth hitherto hath been, and ſtill | 
is thereof poſſeſſed ; and being ſo thereof pol- 
ſeſſed, they the ſaid Francis, William, John, 1 
Joſepb and Samuel, as the Servants of the ſaid ON 
—” 
IC 


Richard B. and by his Command, at the ſaid 
ſeveral Times when, Sc. fiſhed in the ſaid } 


Fiſhery above in this Plea particularly men- 8 
tioned, and in which, Sc. as in the free Fiſhery Mk 
of the ſaid Richard B. and the ſaid Fiſh in a 
the 7 Count of the ſaid Declaration men- A 
tioned thereout took and carried away as the 00 
Fifth of the ſaid Richard B. coming out of the th 
"ions Fiſhery of the ſaid Richard B. as they 4 
lawfully might, for the Cauſe aforeſaid, which in 
are the ſaid fiſhing in the ſaid Fiſhery in the ſaid 1 
ſecond Count of the ſaid Declaration mentioned, ot 
and the ſaid Fiſh in the ſaid /econd Count of an 
the ſaid Declaration mentioned thereout taking ve 
and carrying away, whereof the ſaid Edward cal 
hath complained againſt them the ſaid Francis, Sti 
William, John, Joſeph and Samuel; and this det 
they are ready to verify; Wheretore they pray In 
Judgment if the ſaid Edward ought to have Ti. 
his aforeſaid Action thereof againſt them, Ec. wh 
And for further Plea as to the fiſhing in the De 
faid Fiſhery in the ſaid /econd Count of the ſaid Lat 
Declaration mentioned, and the ſaid Fiſh in ing 
the ſaid /econd Count of the ſaid Declaration Buy 
mentioned thereout taking and carrying away, cel 
above ſuppoſed to have been committed by and 


the 2 "IO William, John, Jeſeph and now 
3 Samuel, 


r E K 
. they the ſaid Francis, William, Jobn, 


Joſeph and Samuel, by like Leave of the 
Court here for this Purpoſe firſt had and ob- 


tained, according to the Form of the Statute 


in ſuch Caſe made and provided, ſay, that 
the ſaid Edward ought not to have his afore- 


ſaid Action thereof againſt them, becauſe they 


ſay that the ſaid Fiſhery in the ſaid ſecond 


Count of the ſaid Declaration mentioned is, 
and at the ſaid ſeveral Times when, Cc. and 
long before, was a Fiſhery in and upon a cer- 
tain Piece or Parcel of Land,” covered with 


Water, called the River Thames, adjoining to 
a certain Cloſe or Piece of Land, called Bury 
Mead, otherwiſe Haſeley Mead, in the Pariſh 
of Warborough aforeſaid, and running cloſe by 
the ſaid Cloſe or Piece of Land called Busy 


Mead, otherwiſe Haſeley Mead, and extending 


in Length the whole Length or Side of the 


ſaid Cloſe or Piece of Land called Bury Mead, 
otherwiſe Haſeley Mead, next the ſaid River, 


and in Breadth from the Bank of the ſaid Ri- 
ver next to the ſaid Cloſe or Piece of Land 
called Bury Mead, unto the Middle of the 
Stream of the ſaid River, and that the Preſi- 
dent and Scholars of Saint 7% Baptiſt College 


in the Univerſity of Oxford, before the firſt 


Time when, Sc. and at the ſaid ſeveral Times 
when, &c. were and ftill are ſeiſed in their 
Demeſne as of Fee of and in four Acres of. 
Land, with the Appurtenances, lying and be- 
ing in the ſaid Cloſe or Piece of Land called 
Bury Mead, otherwiſe Haſele Mead, and Par- 


cel thereof; and that they the faid Preſident 


and Scholars, and all thoſe whoſe Eſtate they 
now have, and at the ſaid ſeveral Times when, 
E Sec. 
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Sc. had of and in the ſaid laſt- mentioned 


Land; with the Appurtenances, from Time 
whereof the Memory of Man 1s not to the con- 
trary, have had, and have: been uſed and ac- 
cuſtomed to have, and of Right ought to have 
had, and ſtill of Right ought to have for them- 
ſelves, their Farmers and Tenants of the afore- 
ſaid laſt- mentioned four Acres of Land, with 
the Appurtenances, Parcel, &c. for the Time 
being, Common of Fiſhery in the ſaid River 
Thames, at Warborough aforeſaid, and within 


the Limics and Bounds above in this Plea 


particularly mentioned, every Year, at all 
Times of the Year, at their free Will and 
Pleaſure, as belonging and appertaining to the 
aforeſaid laſt-mentioned four Acres of Land, 


with the Appurtenances, Parcel, Sc. and the 


ſaid Preſident and Scholars being ſo ſeiſed of 
and ih their aforeſaid laſt-mentioned four Acres 
of Land, with the Appurtenances, Parcel, &c. 


they the faid Preſident and Scholars, before 


the firſt, Time when, &c. to wit, on the thir- 
tieth Day of May in the Year of our Lord 
one thouſand ſeven hundred and fifty-eight 
aforeſaid, at Shillingford aforefaid in the Coun- 
ty aforeſaid, by a certain other Indenture then 
and there made between the faid Preſident and 
Scholars of the one Part, and the ſaid Richard 
B. of the other Part, the one Part of which 


ſaid laſt- mentioned Indenture, ſealed with the 


common Seal of the ſaid Preſident and Scho- 
lars, they the ſaid Francis, William, John, Jo- 
ſeph and Samuel now bring here into Court, 
the Date whereof is the Day and Year laſt 


aboveſaid, for the Conſiderations therein men- 


tioned, did demiſe and to Farm lett unto the 


ſaid 


„N 


ſaid Richard B. the ſaid four Acres of Land, 


Parcel, Sc. with the Appurtenances, To have 
and to hold the fame unto the ſaid. Richard B. 


his Executors, Adminiſtrators and Aſſigns, 


from the Feaſt of the Aununciation of the Kleſ- 
ſed Virgin Mary then Jaſt paſt, unto the End 


and Term of twenty Years from thenceforth 


next enſuing and fully to be compleat and 


ended; by virtue of which ſaid laſt- mentioned 


Demiſe the faid Richard B. afterwards, and 


before the firſt Time when, Sc. to wit, on 
the ſaid thirtieth Day of May in the Year of 
our Lord one thouſand ſeven hundred and 
fifty-eight aforeſaid, entered into the ſaid laſt- 


mentioned four Acres of Land, with the Ap- 


purtenances, Parcel, Cc. ſo demiſed in Form 
aforeſaid, and was, and from thenceforth hi- 


therto hath been, and ſtill is thereof poſſeſſed, 


and being ſo thereof poſſeſſed, they the ſaid 
Francis, William. Fohn, Joſeph and Samuel, as 
the Servants of the ſaid Richard B, and by his 


Command at the ſaid ſeveral Times when, Sc. 
fiſhed in the ſaid Fiſhery above in this Plea 
particularly mentioned, and in which, Sc. as 
in the Common Fiſhery of the ſaid Richard B. 
and the ſaid Fiſh in the ſaid ſecond Count of 


the ſaid Declaration mentioned thereout took. 


and carried away to the Uſe of the ſaid Richard 
B. uſing the ſaid Common of Fiſhery of the ſaid 


Richard B. there, as they lawfully might, for 


the Cauſe aforeſaid, which are the fad fiſhing 
in the ſaid Fiſhery in the ſaid /econd Count of 
the ſaid Declaration mentioned, and the ſaid 
Fiſh in the ſaid /econd Count of the ſaid De- 
claration mentioned thereout taking and car- 
ming: away, whereof the ſaid Edward hath 
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above complained againſt them the ſaid Fran- 


cis, William, John, Joſeph and Samuel; and this 


they are ready to verify; Wherefore they pray 


ludgment if the ſaid Edward ought to have 
| his aforeſaid Action thereof againit them, Sc. 


and for further Plea as to the fiſhing in the 
ſaid Fiſhery in the ſaid ſecond Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in 


the ſaid /econd Count of the ſaid Declaration 


mentioned thereout taking and carrying away, 
above ſuppoſed to have been committed by 
the ſaid Francis, William, John, Joſeph and 


Samuel, they the ſaid Francis, William, ohn, 
Juoſeph and Samuel, by like Leave of the Court 


here for this Purpoſe firſt had and obtained, 
according to the Form of the Statute in ſuch 
Caſe made and provided, ſay, that the ſaid 
Edward ought not to have his aforeſaid Action 
thereof againſt them, becauſe they ſay that 


the ſaid Fifhery in the ſaid ſecond Count of 


the ſaid Declaration mentioned, and in which, 
Sc. is, and at the ſaid ſeveral Times when, 


Sc. and long before, was a Fiſhery in and 


upon a certain Piece or Parcel of Land co- 
vered with Water, called the River Thames, 
adjoining to a certain Cloſe or Parcel of Land 
called Bury Mead, otherwiſe Haſeley Mead, in 
the Pariſh of Yarborough aforeſaid, and run- 


ning cloſe by the ſaid Cloſe or Piece of Land 


called Bury Mead, otherwiſe Haſeley Mead, 
and extending in Length the whole Length or 
Side of the ſaid Cloſe,or Piece of Land called 
Bury Mead, otherwiſe Haſeley Mead, next the 
{aid River, and in Breadth from the Bank of 
the ſaid River next to the ſaid Cloſe or Piece of 


Land called Bury Mead, otherwiſe Haſeley 
Mead, unto the Middle of the Stream of the 


ſaid 


Joſeph and Samuel, as the Servants of the ſaid 


in the ſeveral Fiſhery of the ſaid Prefident and 


ſident and Scholars thereout took and carried 
away, as it was lawful for them to do, for the 


ment if the ſaid Edward ought to have his 
aforeſaid Action thereof againſt them. 


Samuel, by them ſecondly above pleaded in 
Bar, as to the fiſhing in the ſaid Fiſhery in the 


tioned, and the ſaid Fiſh in the ſaid ff 
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ſaid River, and which ſaid Fiſhery above in this 1 
Plea particularly mentioned, and in which, 1 
Sc. is, and at the faid ſeveral Times, when, | 1 
Sc. was the /e ,j,qũz Fiſhery of the ſaid Pre- 
ſident and Scholars of Saint John Baptift Col- 
lege in the Univerſity of Oxford; for which 
Reaſon they the ſaid Francis, Fila, John, 
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Preſident and Scholars, and by their Com- 
mand at the ſaid ſeveral Times when, Sec. 
fiſhed in the ſaid Fiſhery above in this Plea 
particularly mentioned, and in which, Sc. as 


Scholars, and the faid Fiſh in the ſaid /econd 
Count of the ſaid Declaration mentioned as the 
Fiſh of the ſaid Fiſhery of them the ſaid Pre- 


Cauſe aforeſaid, which are the ſaid fiſhing in the 
ſaid Fithery in the ſaid /econd Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in the 
ſaid /econd Count of the ſaid Declaration men- 
tioned thereout taking and carrying away, 
whereof the ſaid Edward hath above thereof 
complained againſt them the ſaid Francis, Wil- 
liam, John, Foſepb and Samuel, and this they 
are reads to verify; Wherefore they pray Judg- 


And the ſaid Edward, as to the ſaid Plea of 
the ſaid Francis, William, John, Joſeph and 


Replication. 


ſaid %%% Count of the ſaid Declaration men- 


Count of the ſaid Declaration mentioned therce 
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out taking and carrying away, above committed 
by the ſaid Francis, William, Fohn, Jojeph and 
Samuel, ſays that he, by reaſon of any thing 


therein alledged, ought not to be barred from 


having his aforeſaid Action thereof againſt 


them, becauſe he ſaith that true it is that the 
faid Fiſhery in the %% Count of the ſaid De- 


claration mentioned, and in which, Sc. is 


and at the ſaid ſeveral Times when, Sc. and 
long before, was a Fiſhery in and upon the 
faid Piece or Parcel of Land covered with 
Water, called the River Thames, adjoining to 


the ſaid Cloſe or Piece: of Land in the ſaid 


Plea mentioned, called Bury Mead, otherwiſe 
Ilaſeley Mead, in the Pariſh of Harborough 
aforeſaid, and running cloſe by the faid Cloſe 
or Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, and extending in Length the 
whole Length or Side of the ſaid Cloſe or 
Piece of Land, called Bury Mead, otherwiſe 
Haſeley Mead, next the faid River, and in 
Breadth from the Bank of the ſaid River next 
the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, to the Middle 
of the Stream of the ſaid River, as the ſaid 
Francis, William, John, Joſephb and Samne! 
have above alledged; but the fail Edward 


further ſaith, That the ſaid Francis, William, 


John, Foſeph and Samuel, at the ſaid ſeveral 
Times when, Sc. of their 6wn Wrong fiſhed 
in the ſaid Fiſhery of the ſaid Edward in the 
fr ft Count in the ſaid Declaration mentioned, 
and the ſaid Fiſh in the ſaid fjr/# Count in the 
ſaid Declaration mentioned thereout took and 
carried away in Manner and Form as the ſaid 
Edward hath above thereof complained 8 5 

| EE | them, 
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them; Without this, that the Preſident and raverſe of 
<cholats of Saint Join Baptift College in the Es. 


Univerſity of Oxford, and all thoſe whats Eitate 
they now have, and at the ſaid ſeveral Times 
when, Sc. had of and in the ſaid four Acres 
of Land with the Appuzrtenances in the ſaid 
tea mentioned, Parcel, c. from Time where- 
of the Memory of Man is not to the contrary 


have had, and have been uſed and anne 


to have, and of Right ought to have had, and 


ſtill of Right ought to have for themſelves, 


their Farmers and Tenants of the ſaid four 
Acres of Land with the Appurtenances, Par- 


cel, &c. for the Time being, a. free Fiſhery 


in the ſaid River Thames, at Bw borough atore- 
ſaid, and within the Limits and Bounds in the 
ſaid Plea particularly mentioned, every Year, 


at all Times of the Year, at 5 Will and 


Pleaſure, as belonging and appertaining to 
their aforeſaid four Acres of Land with the 
Appurtenances, Parcel, Sc. in Manner and 


Form as the ſaid Francis, William, Jobn, o- 


ſeph and Samuel in their ſaid Plea have above 
alledged; and this the {aid Edward is ready to 
verity ; Wherefore inaſmuch as the ſaid Fran- 


cis, William, John, Joſeph and Samuel have 


above acknowledged the committing of that 
Treſpaſs, the ſaid Edward prays Judgment, 
and his Damages by reaſon of the committing 
thereof to be adjudged to him, c. And the 


ſaid Edward, as to the ſaid Plea of the ſaid 
Francis, William, John, Joſeph and Samuel, by 
them thirdly above pleaded in Bar as to the 


fiſhing in the ſaid Fiſhery in the ſaid firff Count 
of the ſaid Declaration mentioned, and the 
ſaid Fiſh in the laid firſt Count of the ſaid 


Decla- 
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Declaration mentioned thercout taking and 
carrying away, above committed by the ſaid 
Francis, William, ohn, Joſeph and Samuel, 


ſays, that he, by reaſon of any Thing therein 


alledged, ought not to be barred from having 
his aforeſaid Action thereof againit them, be- 
cauſe he ſaith, that true it 18 that the ſaid 
Fiſhery in the u Count of the faid Declara- 
tion mentioned, and in which, Sc. is, and at 
the ſaid ſeveral Times when, Sc. and long 
before, was a Fiſhery in and upon the ſaid 
Piece or Parcel of Land covered with Water, 
called the River Thames, adjoining to the faid 
Cloſe or Piece of Land in the ſaid Plea men- 
tioned, called Bury Mead, otherwiſe Haſeley 
Mead, in the Pariſh of Warborougb aforeſaid, 
and running cloſe by the ſaid Cloſe or Piece of 
of Land called Bury Mead, otherwiſe Haſeley 
Mead, and extending in Length the whole 
Length or Side of the ſaid Cloſe or Piece of 
Land, called Bury Mead, otherwiſe Haſeley 
" Mead next the ſaid River, and in Breadth 
from the Bank of the faid River next the 
ſaid Cloſe or Piece of Land called HFary Mead, 


otherwiſe Haſeley Mead, unto the Middle of 


the Stream of the ſaid River, as the ſaid Fran- 
cis, William, John, Foſeph and Samuel have 
above alledged; But the ſaid Edward further 
faith, That the ſaid Francis, William, John, 
Joſeph and Samuel at the ſaid ſeveral Times 
when, &c. of their own Wrong, fiſhed in the 
ſaid Fiſhery of the ſaid Edward in the firſt 
Count in the ſaid Declaration mentioned, and 
the ſaid Fiſh in the ſaid firſt Count in the ſaid 
Declaration mentioned thereout took and car- 
ried away in Manner and Form as the ſaid 
Edwarg 
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Edward hath above thereof complained againſt Traverſe of, 
them; Without this, that the Preſident and Se. | 


Scholars of Saint John Baptiſt College in the 


Univerſity of Oxford, and all thoſe whoſe 


Eſtate they now have, and at the faid ſeveral 
Jimes when, Ec. had of and in the ſaid four 
Acres of Land, with the Appurtenances in 
the ſaid Plea mentioned, from Time whereof 
the Memory of Man is not to the contrary, - 


have had, and have been uſed and accuſtomed _ 


to have, and of Right ought to have had, and 
ſtill of Right ought to have for themſelves, 
their Farmers and Tenants of the aforeſaid 
laſt- mentioned four Acres of Land with the 
Appurtenances, Parcel, &c. for the Time 
being, Commen of Fiſhery in the ſaid River 
Thames, at Warborough aforeſaid, and within 
the Limits and Bounds in the ſaid Plea par- 
ticularly mentioned, every Year, at all Times 


of the Year, at their free Will and Pleaſure, 


as belonging and appertaining to their afore- 
{aid laſt-mentioned four Acres of 'Land with 


the Appurtenances, Parcel, Sc. in Manner 


and Form as the ſaid Francis, William, John, 
Joſeph and Samuel in their ſaid Plea have above 


alledged; and this the ſaid Edward is ready to 
verify ; Wherefore inaſmuch as the ſaid Fran- 


cis, William, John, joſeph and Samuel have 
above acknowledged the committing of that 
Treſpaſs, the ſaid Edward prays Judgment, 
and his Damages by reaſon of the committing 
thereof to be adjudged to him, &c. And the 


| faid Edward, as to the ſaid Plea of the ſaid _ 


Francis, William, John, Joſeph and Samuel, by 
them fourthly above pleaded in Bar as to the 


fiſhing in the faid Fiſhery in the ſaid fr 


. Count 
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Count of the ſaid Declaration mentioned, and 
the ſaid Fiſh in the faid 57 Count of the ſaid 
Declaration mentioned thereout taking and 
carrying away, above committed by the ſaid 
Francis, William, Fohn, 5 7eſeph and Samuel, lays, 
that he by regſon of any thing therein alledged 
ought not to be barred from having his afor e- 
fad Action thereof againſt them, becauſe he 
faith that true it is that the ſaid Fiſhe ry in {5% 


firſt Count of the _ Declaration mentioned, 


and in which Sc. is, and at the ſaid ſeveral 
Times when, Sc. nd long before, was a 
Fiſhery in and upon the ſaid Piece or Parcel 
of Land covered with Water, called the River 
Thames, adjoining to the ſaid Cloſe or Piece 
of Land in that Plea mentioned, called Bury 
Mead, otherwiſe Haſeley Mead, in the Pariſh 
of Yarborough aforeſaid, and running cloſe by 


the ſaid Cloſe or 8 of Land called Bury 


Mead, otherwiſe Haſeley Mead, and extending 
in Leagth the whole Length or Side of the 
ſaid Cloſe or Piece of Land called Bury Mead, 
otherwife Haſeley Mead, next the ſaid River, 
and in Breadth from the Bank of the ſaid Ri- 
ver next the ſaid Cloſe or Piece of Land 
called Bury Mead, otherwiſe Haſeley Mead, 


unto the Middle of the Stream of the ſaid Ri- 


ver, as the ſaid Francis, William, John, Joſeph 
and Samuel have above alledged ; but the ſaid 
Edward further ſaith, That the ſaid Fiſhery in 
the ſa d Plea particularly mentioned in which, 
Ec. is, and at the ſaid ſeveral Times when, 
Sc. was the free Fiſhery of the ſaid Edward, 
and not the free Fiſhery of the ſaid Preſident 
and Scholars of Saint John Baptiſt College in 
the Univerſity of Oxford, as the ſaid France 
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William, John, Toſeph and Samuel have above 


in their ſaid Plea alledged ; and this the 1ſt „ 
ſaid Edward prays may be inquired of by << by te 


plaintiff, 


the Country, and the ſaid Francis, William, 
John, Joſeph and Samuel do the ſame like- 
wife; And Te ſaid Edward as to the ſaid Plea 
of the ſaid Francis, William, John, Joſeph and 
Samuel by them ſecondly above pleaded in 
Bar as to fiſhing in the ſaid Fiſhery in the 
ſecond Count of the ſaid Declaration men- 
tioned, and the ſaid Fiſh in the ſaid ſecond 
Count of the faid Declaration mentioned 
thereout taking and carrying away, above com- 
mitted by the ſaid Francis, William, John, 
Joſeph and Samuel, ſays that he, by reaſon of 
any thing therein alledged, oughr not to be 
barred from having his aforeſaid Action there- 


of againſt them, becauſe he faith that true it 


is that the ſaid Fiſhery in the ſaid esc Count 
of the ſaid Declaration mentioned in which, 
Sc. is, and at the ſaid ſeveral Times when, 
Sc. and long before, was a Fiſhery in and 
upon the ſaid Piece or Parcel of Land co- 
vered with Water, called the River Thames, 
adjoining to the ſaid Cloſe or Piece of Land 
in the ſaid Plea mentioned, called Bury Mead, 
otherwiſe Haſeley Mead, in the Pariſh of War- 
borough aforeſaid, and running cloſe by and 
along the ſaid Cloſe or Piece of Land called 
Bury Mead, otherwiſe Haſeley Mead, and ex- 
tending in Length the whote Length or Side 
of the aid Clofe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, next the ſaid 
River, and in Breadth from the Bank of the 
ſaid River next the ſaid Cloſe or Piece of 
Land called bury Mead, otherwiſe Haſeliy 
Mead, unto the Middle of the Stream of the 
| {aid 


Traverſe. 
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ſaid River, as the ſaid Francis, William, Jobi, 


Joſeph and Samuel have above alledged; but the 
ſaid Edward further ſaith, That the ſaid Francis, 
William, John, Joſeph and Samuel, at the ſaid 
ſeveral Times when, Sc. of hair own Wrong 
fiſhed in the ſaid Fiſhery of the ſaid Edward 
in the ſecond Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid /econd 
Count of the ſaid Declaration mentioned there- 
out took and carried away in Manner and 
Form as the ſaid Edward hath above thereof 
complained againſt them; Without this, that 
the Preſident and Scholars of Saint John Bap- 
tiſt College in the Univerſity of Oxford, and 
all thoſe whoſe Eſtate they now have, and at 
the ſaid: ſeveral] Times when, Sc. had of and 
in the ſaid four Acres of Land with the Ap- 


| purtenances in the ſaid Plea mentioned, Par- 


cel, &c. from Time whereof the Memory of 
Man is not to: the contrary, have had, and 
have been uſed and accuſtomed to have, and 


of Right ought to have had for themſelves, 


their Farmers and Tenants of the ſaid laſt- 


mentioned four Acres of Land with the Ap- 


purtenances, Parcel, &c. for the Time being, 
a free Fiſhery 1n the ſaid River Thames, at 
MWarborougb aforeſaid, and within the Limits 
and Bounds in the ſaid Plea particularly men- 
tioned, every Year, at all Times of the Year, 
at their free Will and Pleaſure, as belonging 


to the ſaid laſt-mentioned four Acres of Land 
with the Appurtenances, Parcel, &c. in Man- 


ner and Form as the ſaid Francis, William, 


John, Joſeph and Samuel in their ſaid Plea have 


above alledged ; ; and this the ſaid Edward is 


ready to verify; Wheretore in as much as the 


ſaid Francis, William, Jobn, Joſeph and Sa- 
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nue! have above aknowledged the commit- 
ting of that Treſpaſs, the ſaid Edward prays 
Judgment, and his Damages by reaſon of tae 
committing thereof to be adjudged to him, 
Sc. And the ſaid Edward, as to the ſaid Plea 
of the faid Francis, William, John, Joſeph and 
Samuel by them thirdly above pleaded in 
Bar as to the fiſhing in the faid Fiſhery in 
the faid /econd Count of the ſaid Declaration 
mentioned, and the faid Fiſh in the faid /econd 
Count of the ſaid Declaration mentioned there- 
out taking and carrying away, above com- 
mitted by the ſaid Francis, William, John, 
Joſeph and Samuel, ſays, that he, by reaſon 
of any thing therein alledged, ought not to 
be barred from having his aforeſaid Action 
thereof againſt them, becauſe he faith that true 
it is, that the {aid Fiſhery in the /econd Count 
of the ſaid Declaration mentioned, in which, 
Sc. is, and at the ſaid ſeveral Times when, 
&c. and long before, was a Fiſhery in and 


upon the ſaid Piece or Parcel of Land covered, 


with Water, called the River Thames, adjoin- 
ing to the ſaid Cloſe or Piece of Land in the 
ſaid Plea mentioned, called Bury Mead, other- 
wiſe Haſeley Mead, in the Pariſh of Z*arborough 
aforeſaid, and running cloſe by the ſaid Cloſe 
or Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, and extending in Length the 
whole Length or Side of the {aid Cloſe or, 
Piece of Land called Bury Mead, otherwiſe. 
Haſeley Mead, next the ſaid River, and in Breadth 
from the Bank of the ſaid River next the ſaid 
Cloſe or Piece of Land called Fury Mead, 
unto the Middle of the Stream of the ſail Ri- 


ver, as the faid Jrancis, Willlam, John, Foſeph 
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and Samuel have above alledged ; But the {aid 
Edward further ſaith, that the ſaid Francis, 


William, Fohn, Teſeph and Samuel, at the faid 


ſeveral Times when, Sc. of their own rene 
fiſhed in the ſaid Fiſhery of the ſaid Edward 
in the /econd Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid ſecond 
Count of the ſaid Declaration mentioned there- 


out took and carried away in Manner and 


Form as the ſaid Edward hath above thereof 
complained againſt them; Without this, that 
the ſaid Pr efident and Schotars of Saint John 
Baptiſt College in the Univerſity of Oxford, 
and all thoſe whoſe Eſtate they now have, and 
at the ſaid ſeveral Times when, Sc. had of 
and in the ſaid Jaſt-mentioned Land, with the 
Appurtenances in the ſaid Plea mentioned, 
Parcel, Sc. from Time whereof the Memory 


of Man is not to the contrary, have had, and 


have been uſed and accuſtomed to have, and 
of Right ought to have had, and {till of Right 
ought to kove for themſelves, their ers 
ad Tenants of the aforeſaid laſt- mentioned 


four Acres of Land with the Appurtenances, 


Parcel, Sc. for the Time being, Common of 
Fiſhery in the ſaid River Thames, at Warbo- 
rough aforeſaid, and within the Limits and 
Bounds in the ſaid Flea particularly men- 
tioned, every Year, at all Times of the Year, 


at their free Will and Pleaſure, as belonging 


and appertainining to the aforeſaid laſt-men- 
tioned tour Acres of Land with the Appur- 
renances, Parcel, &c. in Manner and Form as 
the ſaid Francis, William, John, Joſeph and 


Somxzel in their ſaid Plea have above alledged; 


and this the laid Edward is ready to verify ; 


Wherefore 


AE N Yo 
Wherefore in as much as the ſaid Francis, Wil- 
liam, John, Joſeph and Samuel have above ac- 
knowledged the committing of that Treſpaſs, the 
ſaid Edward prays Judgment, and his Damages 
by reaſon of the committing thereof to be 
adjudged to him, Sc. and the ſaid Edward, 
as to the ſaid Plea of the ſaid Francis, William, 
John, Joſepb and Samuel by them laſtly above 
pleaded in Bar as to the fiſhing in the ſaid 
Fiſhery in the ſaid /econd Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in 
the ſaid /econd Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
above committed by the ſaid Francis, William, 
John, Joſeph and Samuel, ſays that he, by rea- 
ſon of any thing therein alledged, ought not 
to be barred from having his aforeſaid Action 
thereof againſt them, becauſe he ſays that true 
it is that the ſaid Fiſhery in the ſecond Count 
of the ſaid Declaration mentioned, and in 
which, Sc. 1s, and at the ſaid ſeveral Times 
when, &c. and long before, was a Fiſhery in 


and upon the ſaid Piece or Parcel of Land 


covered with Water, called the River Thames, 
adjoining to the ſaid Cloſe or Piece of Land in 
the ſaid Plea mentioned, called Bury Mead, 
otherwiſe Haſeley Mead, in the Pariſh of Mar- 
borough aforeſaid, and running cloſe by the ſaid 
Cloſe or Piece of Land called Bury Mead, other- 
wife Haſeley Mead, and extending in Length the 
whole Length or Side of the ſaid Cloſe or 
Piece of Land called Bury Mead, otherwiſe 
Haſeley Mead, next the ſaid River, and in 
Breadth from the Bank of the ſaid River next 
to the ſaid Cloſe or Piece of Land called Bury 
Mead, otherwiſe Haſeley Mead, unto the Mid 
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dle of the Stream of the ſaid River, as the 
ſaid Francis, William, John, Joſeph and Samuel 
have above alledged; but the ſaid Edward fur- 
ther ſaith, That the ſaid Fiſhery in the ſaid Plea 
particularly mentioned, in which, &c. is and 
at the ſaid ſeveral Times when, Sc. was the 
ſeveral Liſbery of the ſaid Edward, and not the 
ſeveral Fiſhery of the ſaid Prefident and Scholars 
of Saint John Baptiſt College in the Univer- 
ſity of Oxford, as the ſaid Francis, William, 
John, Foſeph and Samuel have above in their 
2d Iſſue join- ſaid Plea alledged ; and this the ſaid Edward 
ed by the prays may be inquired of by the Country; 
Plaintiff, and the jaid Francis, William, John, Foſeph 
and Same! do the fame likewiſe. 
Rejoinder. And the faid Francis, William, John, Jo- 
ſeph and Samuel, as to the faid Plea of 
the ſaid Edward by him above pleaded by 
way of Reply as to their ſaid Plea by them 
above ſecondly pleaded in Bar, as to the fiſh- 


of the ſaid Declaration mentioned, and the 
ſaid Fiſh in the ſaid firſt Count of the faid 
Declaration mentioned thereout taking and 
carrying away, ſay, as before, That the Pre- 
ſident and Scholars of Saint John Baptiſt Col- 
lege in the Univerſity of Oxford, and all thoſe 
whoſe Eſtate they now have, and at the ſaid 
| ſeveral Times when, Sc. had of and in the 
ſaid four Acres of Land, with the Appurte- 
nances in the ſaid Plea mentioned, Parcel, &c. 
from Time whereof the Memory of Man 1s 
not to the contrary, have had, and have been 
uſed and accuſtomed to have, and of Right 
ought to have had, and ſtill of Right ought to 
have for themſelves, their Farmers and Tenants 


ing in the ſaid Fiſhery in the faid firſt Count 
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of the ſaid four Acres of Land with the 


Appurtenances, Parcel, Sc. for the Time 


being, a free Fiſhery in the ſaid River Thames, 


at Warborough aforeſaid, and within the Li- 
mits and Bounds 1n the ſaid Plea particularly 
mentioned, every Year, at all Times of the 
Year, at their free Will and Pleaſure, as be- 
longing and appertaining to their aforeſaid four 


Acres of Land with the Appurtenances, Par- 


cel, &c. in Manner and Form as the ſaid 
Francis, William, John, Joſeph and Samuel 
have above in their ſaid Plea in that Be- 


half alledged ; and of this they put them- 1& Ifue join- 


| ſelves upon the Country, and the ſaid Edward ed by the 


doth ſo likewiſe; and the ſaid Francis, Mil. Petendant. 


liam, John, Joſephꝰ and Samuel as to the 
ſaid Plea of the ſaid Edward by him above 
pleaded by way of Reply as to the ſaid 
Plea of the ſaid Francis, William, John, Joſeph 
and Samuel, by them thirdly above plead- 
ed in Bar as to the ſaid fiſhing in the ſaid 


Fiſhery in the ſaid fr/ Count of the ſaid _ 


Declaration mentioned, and the ſaid Fiſh in 
the ſaid it Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
ſay, as before, that the ſaid Preſident and 
Scholars of Saint John Baptiſt College in the 
Univerſity of Oxford, and all thoſe whoſe Eſtate 


they now have, and at the ſaid ſeveral Times 
when, Sc. had of and in the ſaid four Acres 


of Land with the Appurtenances in the faid 
Plea mentioned, from Time whereof the Me- 
mory of Man 1s not to the contrary, have had, 


and have been uſed and accuſtomed to have, 


and of Right ought to have had, and ſtill of 


Right ought to have for themſelves, their 
220.5 & I „ö ꝙ¶ 
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I Se dle of the Stream of the ſaid River, as the 
| | | laid Francis, William, John, Joſeph and Samuel 
1 | have above alledged; but the ſaid Edward fur- 
| [il | ther ſaith, That the ſaid Fiſhery in the ſaid Plea 


particularly mentioned, in which, &c. is and 

at the ſaid ſeveral Times when, &c. was the 

ſeveral 1ifhery of the ſaid Edward, and not the 

ſeveral Fiſhery of the ſaid Prefident and Scholars 

of Saint Fohn Baptiſt College in the Univer- 

ſity of Oxford, as the ſaid Francis, William, 

| John, Feſeph and Samuel have above in their 

2d Iſſue join- ſaid Plea alledged ; and this the ſaid Edward 

ed by the prays may be inquired of by the Country; 

Plaintiff. and the ſaid Francis, William, John, Foſeph 
| and Samuel do the ſame likewiſe. | 

Rejcinder. And the ſaid Francis, William, John, Jo- 

| eph and Samuel, as to the ſaid Plea of 

the ſaid Edward by him above pleaded by 

way of Reply as to their ſaid Plea by them 

above ſecondly pleaded in Bar, as to the fiſh- 

ing in the ſaid Fiſhery in the ſaid firſt Count 

of the ſaid Declaration mentioned, and the 

{aid Fiſh in the ſaid firſt Count of the faid 

Declaration mentioned thereout taking and 

carrying away, ſay, as before, That the Pre- 

ſident and Scholars of Saint 70% Baptiſt Col- 

lege in the Univerſity of Oxford, and all thoſe 

| whoſe Eſtate they now have, and at the ſaid 

1 ſeveral Times when, Sc. had of and in the 

"Wh | ſaid four Acres of Land, with the Appurte- 

HA | nances in the ſaid Plea mentioned, Parcel, &c. 

118 from Time whereof the Memory of Man 1s 

l not to the contrary, have had, and have been 

= |} uſed and accuſtomed to have, and of Right 

ought to have had, and itill of Right ought to 

have for themſelves, their Farmers and Tenants 
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of the faid four Acres of Land with the 
Appurtenances, Parcel, &c. for the Time 


being, a free Fiſhery in the ſaid River Thames, 
at Warborough aforeſaid, and within the Li- 


mits and Bounds in the ſaid Plea particularly 
mentioned, every Year, at all Times of the 


Year, at their free Will and Pleaſure, as be- 


longing and appertaining to their aforeſaid four 

Acres of Land with the Appurtenances, Par- 

cel, &c. in Manner and Form as the ſaid 

Francis, William, John, Joſeph and Samuel 

have above in their ſaid Plea in that Be- 

half alledged ; and of this they put them- iſt Iflue join- 
ſelves upon the Country, and the ſaid Edward ed by the 

doth ſo likewiſe; and the ſaid Francis, Mil- Petendant. 


liam, John, Joſeph and Samuel as to the 
ſaid Plea of the ſaid Edward by him above 


pleaded by way of Reply as to the ſaid 
Plea of the ſaid Francis, William, John, Joſeph 


and Samuel, by them thirdly above plead- 


ed in Bar as to the ſaid fiſhing in the ſaid 
Fiſhery in the ſaid #r/7 Count of the ſaid 
Declaration mentioned, and the ſaid Fiſh in 
the ſaid ir Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 


ſay, as before, that the ſaid Preſident and 
Scholars of Saint John Baptiſt College in the 
Univerſity of Oxford, and all thoſe whoſe Eſtate 
they now have, and at the ſaid ſeveral Times 


when, Sc. had of and in the ſaid four Acres 


of Land with the Appurtenances in the faid 
Plea mentioned, from Time whereof the Me- 


mory of Man 1s not to the contrary, have had, | 


and have been uſed and accuſtomed to have, 
and of Right ought to have had, and ſtill of 
Right ought to have for themſelves, their 

| Q 2 Farmers 
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zu Iſſue join. 


ed by the 


Defendants. 


J NAT. X. 
Farmers and Tenants of the aforeſaid laſt- 
mentioned four Acres of Land with the Ap- 
purtenances, Parcel, &c. for the Time being, 
Common of Fiſhery in the ſaid River T hates, 
at Warborough aforeſaid, and within the Li- 
mits and Bounds in the ſaid Plea particularly 
mentioned, every Year, at all Times of the 
Year, at their free Will and Pleaſure, as be- 
longing and appertaining to their aforeſaid 
laſt- mentioned four Acres of Land with the 
Appurtenances, Parcel, &c. in Manner and 
Form as the ſaid Francis, William, John, 
Joſeph and Samuel have in their ſaid Plea 
alledged; and of this they put themſelves 
upon "the Country, and the ſaid Edward doth 
ſo likewiſe; And the ſaid Francis, William, 


Jobn, Joſeph — Samuel, as to the ſaid Plea 


of the ſaid Zdwerd by him above pleaded 
by way of Reply as to the ſaid Plea of 
the faid Francis, William, John, Joſeph and 
Samui, by them ſecondly above pleaded in 
Bar, as to the fiſhing in the ſaid Fiſhery 
in the ſaid cen Count of the ſaid De- 
claration mentioned, and the ſaid Fiſh in 
the faid ſecond Count of the ſaid Declaration 
mentioned thereout taking and carrying away, 
ſay, as before, that the Preſident and Scho- 
lars of Saint 7ohn Baptiſt College in the Uni- 
verſity of Oxford, and all thoſe whoſe Eſtate 
they now have, and at the ſaid ſeveral Times 
when, Sc. had of and in the ſaid four Acres 
of Land with the Appurtenances in the ſaid 
Plea mentioned, Parcel, &c. from Time where- 
of the Memory of Man 1s not to the contrary, 
have had, and have been uſed and accuſtomed 


to have, and of Right ought to have had, and 
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their Farmers and Tenants of the ſaid laft- 


a free Fiſhery in the ſaid Riv er 


the ſaid Plea mentioned, 
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Right ought to have for themſelves, 


fill of 


mentioned four 
purtenances, 


Acres of Land with the Ap- 
Parcel, Sc. for the Time being 
Thames, at 
i ar rar egy aforcſaid, and within the I imits 


and Bounds in the fad Plea particularly me 72 


tioned, every Yar, at all 1 of the Year, 


at their free Will and Pleaſure, as belonging 


to the ſaid laſt- mentioned rp Acres of Land 
with the Appurtenances, Parcel, Sc. in Man- 
ner and Form as the ſaid Francis, IWil- 
liam, John, Fejeph and Samuel have above in 
their ſaid Plea in that Behalf alledged; and of 3 
this they put themſelves upon the Country, 
and the ſaid Edward doth ſo likewiſe. And 
the ſaid Francis, William, John, Joſeph and 


Samuel, as to the ſaid Plea of the ſaid Edward 


by him above pleaded by way of Reply as to 
their ſaid Plea by them thirdly above pleaded 


in Bar, as to the fiſhing in the ſaid Fiſhery in 
the ſaid ſecond Count of the ſaid Declaration 
mentioned, and the ſaid Fiſh in the ſaid /e 
cond Count of the ſaid Neclaration mentioned 


thereout taking and carrying away, ſay, as 


before, That the ſaid Preſident and Scholars 


of Saint John Baptiſt College in the Univerſity 


ed by the 
Detendants. 


of Oxford, and all thoſe "whoſe Eſtate they 


now have, and at the faid ſeveral Times when, 


Sc. had of and in the ſaid laſt mentioned four 


Acres of Land with the Appurtenances in 
Parcel,” © 
Time whereof the Memory of Man 1s not to 
the contrary, have had, and have been uſed 
and accuſtomed to have, and of Right ought 


to have had, and ny of Right ought to have 
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c. from 


for themſelves, their Farmers and Tenants of 


the aforeſaid laſt- mentioned four Acres of 
Land with the Appurtenances, Parcel, &c. 
for the Time being Common of Fiſhery in 
the ſaid River Thames, at Warborough afore- 
ſaid, and within the Limits and Bounds in the 
ſaid Plea particularly mentioned, every Year, 
at all Times of the Year, at their free Will 
and Pleaſure, as belonging and appertaining 
to the aforeſaid laſt- mentioned four Acres of 
Land with the Appurtenances, Parcel, Sc. 
in Manner and Form as the ſaid Francis, Wil- 
liam, John, Joſeph and Samuel have above in 


4th laue tak- their ſaid Plea in that Behalf alledged ; and of 


en by the this they put themſelves upon the Country, 
Defendants. and the ſaid Edward doth ſo likewiſe. There- 
F-rire awarg. fore, as well to try that Iſſue as the aforeſaid 
ed. ſeveral other. Iſſues between the Parties afore- 

ſaid above joined, the Sheriff is commanded 

that he cauſe to come here, in eight Days of 
| the Purification of the blefſed Mary, twelve, &c. 
1 by whom, Sc. and who neither, Fc. to re- 
ö cognize, Sc. becauſe as well, Sc. 


Whoever conſiders the enormous Length of 


theſe Pleadings, and the vaſt Expence that 
muſt neceſſarily have accrued to the Parties 
by this Means, cannot but wiſh to ſee ſome 
Reformation in regard to the Manner of pro- 
ſecuting ſuch Suits, eſpecially for the ſake of 


the Poor, who, how much ſoever they have 


Right and Juſtice on their Side, are for the 
moſt Part unable to ſupport the Expence that 
is neceſſary to make that Right appear to the 
Satisfaction of a Court of Judicature. | 
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Is it not monſtrous that the mere Chance of 


having caught a Fiſh of 7s Shillings Value 


-—— the ſtopping the Courſe of a trifling Ri- 
vulet - the cutting off the Bough of a Tree 
- the once riding acroſs 


not worth S$7x-pence 
a Ground, Sc. ſhould give Riſe to Pleadings 
of 100, 150, or 200 Sheets in Length, and 


occaſion an Expence of 150, or 200/? And 


yet ſuch Sort of Treſpaſſes, or Actions on the 


Caſe grounded on ſuch Matters, whereby a 


Right comes in Queſtion, give Riſe to the moſt 


extenſive and expenſive Pleadings, and often 
end in the Ruin of one or other of the Parties 


concerned in the Suit. | 
Where a poor Man happens to be the De- 


fendant in ſuch a Caſe, it is impoſſible he 
ſhould be able to conteſt ſuch a Suit, without 


riſquing the Ruin of himſelf and his Family, 
if he ſhould have the Misfortune to fail in his 


Defence. And indeed, conſidering the un- 


avoidable Uncertainty that is daily experienced 


in regard to Deciſions upon Matters of this 
Kind, it woulſl in general be more adviſeable 


for a poor Man in ſuch a Caſe quietly to yield 
up his Right, than to conteſt with a rich and 
potent Adverfary, i in Favour of whom the old 
Adage 1s too often verified, viz. that Might 
overcomes Right. 


But how poor ſoever a Man may be, if he 
has a Right, it is but natural for him to ſtrug- 


gle to ſupport it as long as he is able: And 


| how great is the. Hardſhip the Law puts him 


under, when, in order to do this, 1t obliges 


him to engage in ſuch a Labyrinth of tedious 


and expenſive Pleadings! 
For notwithſtanding it 1s a Naim in the 


Law, chat every Right has a Remedy, yet, in 
Q 4 order 
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order to make this Right appear, (upon which 
the whole Succeſs of the Suit depends) it muſt 
neceſſarily, according to the preſent Mode of 


Practice, be ſet forth in ſpecial Pleadings for 


that Purpoſe, which Pleadings mult likewiſe 
be ſupported by proper Evidence. In the 
mean Time the Pleadings themſelves are liable 


to many Exceptions, all which muſt be either 


guarded againſt at the firſt Out-fet, or ſuf- 
ficiently anſwered in the Courſe of the 


Suit. The leaſt Omiſſion or Miſtake in any {| 


of theſe, how 1ntricate ſoever they may be, 
not only gives his Adverſary an Advantage 
over him, but often renders his. Suit abortive. 
And thus, beſides the Diſappointment, the 
whole Coſts of ſuch a Suit are thrown upon 
him, and he 1s perhaps cruſhed and ruined for 
ever. N 

Nor is the Caſe leſs hard upon him, even 
ſuppoſing he has the good Fortune to get the 
better of his Adverſary, and ſucceed in the 


Suit; for the extra Coſts, which are not al- 


lowed upon a Taxation, and the Client is there- 


fore obliged to pay out of his Pocket, are in 
| ſuch a Suit very conſiderable, and often amount 
to more than the Thing in Diſpute is worth; 
and thus the Remedy becomes worſe than the 
_ Diſeaſe. | | 


So that aſter all, ſucceed or not ſucceed, a 
poor Man in Caſes of this Sort, as I obſerved 
before, had beiter quietly yield up his Right, 
than conteſt with a powerful and litigious 
Adverſary, who 1s determined to have his 
Will, though he tramples on the Rights and 


' Liberties of his Neighbour. What then ſhal! 


we ſay to this boaſted Maxim of the Law, 
- | | which 
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which the Rich indeed may avail themſelves 


of, but the Poor in many Caſes are more like- 
* to be ruined than benefited BY 4 ? 


Formerly, as has been obſerved i in another 
Place, a Man could plead but one ſingle Plea, 
the Law not allowing a Duplicity, much leſs 
a Multipl;city of Pleas in the fame Cauſe. 
Such Plea indeed might be either Special or 
General; bur if a general Plea was thought 
adviſeable, the De cfendant could not give every 
ſpecial Matter, how much ſoever it might 


tend to ſupport his Right, in Evidence upon 


the Trial; and if he pleaded one ſingle Plea 
ſpecially, it too often failed him. 

In order to remedy the ind 
ariſing from this Reſtriction, the Act of the 4 
& 5 Ame was made, whereby, by Leave of 
the Court, a Man may plead as many ſeveral 


Pleas as his Attorney thinks proper for his 


Defence. But how much this Liberty is ca— 
pable of being abuſed, and the dreadful Con- 
ſequences that muſt often reſult from it with 
regard to poor People. may be ſeen by a Re- 
view of the foregoing Pleadings, and others 
more extenſive in our Law Books, grounded 
upon as trivial Circumſtances, and cannot but 
be alarming to every conſidering and conſcien- 


tlous Man. 


Let us ſee, therefore, if no Remedy for this 


Evil can be found; an Attempt, I confeſs, I 
had no Thoughts before. of running into. 


It was the Wiſh of ſome Men, above a 
hundred Years ago, that the General Iſſue might 
be allowed in all Caſes, and that the Special 

Matter 
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Matter might be given in Evidence on the 
Trial; and "this ſeems to be the only Method 


of redreſſing the Grievance ſo long complained 
of. But it muſt be granted that under a ge- 
neral Law for this Furpoſe, many Inconveni- 
ences might ariſe, eſpecially where the Plain- 
tiff does not know what ſuch Special Matter is, 
by which the Defendant intends to avail him- 
ſelf; in that Caſe the Plaintiff would undoubr- 
edly lie under great Difficulties to guard againſt 
ſuch Evidence. This Inconveniency, how- 
ever, (as 1s conceived) might be eaſily re- 
moved. 

Every Age gives Light to another, by ſome 


new Thing or Method introduced and brought 


into Practice. With reſpe& to the preſent 
Subject, let us take an Example from the Sta- 


tute of the 2d of Geo. 2. with regard to the 
Allowance of ſetting off of mutual Debts. 


This Statute enacts that mutual Debts may be 
ſet off one againſt the other, either by being 
pleaded in Bar, or given in Evidence on the 
General Iſſue, on Notice being given of the 


particular Sums intended to be /e? of, and on 


what Aocount due, Sc. But before the mak- 


Ing this Statute, ſuch Debts were to be pleaded 


ſpecially in Bar; and this new, though late 
Method of ſetting off mutual Debts on the 
General Iſſue, on giving Notice of ſuch Set-off, 
was found ſo beneficial, that by the 8 G. 2. 
c. 24. it was made perpetual; but without 
ſuch Notice ſuch Evidence is not to be re- 
ceived. 

The Intent of ordering fuch Notice to be 
given of the particular Sums intended to be 
ſet off on pleading the General Hue, was, that 

the 
I 
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the Pleintiff might know the Nature of the 
' Defendant's Claims thereby, apd prepare to 


controvert ſuch Demands of the Defendant, as 
well as to prove his own. 

Now in order to reduce into Practice a ſi- 
milar Method in Actions of Treſpaſs and. on 


the Case, where a Juſtification is requiſite, let 
us for Example ſuppoſe, that on pleading the 


General Iſſue in the foregoing Caſe, ſuch a 


Notice as the following had been to be given 
the PlaintifF of the Special Matter the Defend- 


ant intended to give in Evidence on the Trial 
of the Cauſe, inſtead of pleading thoſe Spe- 
cial Matters in that formal Manner in which 
they appear, VIZ. 


Mr. —, Take Notice that the ſeverai 
Defendants intend to give in Evidence on the 
Trial of the Tjine in this Cauſe, that the Pre- 
dent and Scholars of Saint John the Baptiſt 
College in the Univerſity of O. are ſeiſed in 
Fee of certain Lands in the Pariſh of W. in 

' the ſaid County, and. being ſo ſeiſed have for 
themſelves, their Farmers and Tenants, a Right 
to fiſh in the ſaid Fiſhery in the Declaration 

mentioned, at all Times, at their free Will 
and Pleaſure, as belonging to their Lands, 

Sc. and that the ſaid Defendants as their 
Servants, and by their Command, did fiſh in 
the ſaid Fiſhery in the ſaid Declaration men- 
tioned, and under whom the ſaid Defendants 


intend to juſtify their doing the ſame in Man- 


ner, Sc. as they lawfully might, 

Alſo that the ſaid Prefident and Scholars, being 
fo ſeiſed as above, demiſed the ſaid Lands 
whereof, Sc. to one Richard B. of the ſaid 

Pariſ 
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Pariſh of W. and that the ſaid Defendants, 
as Servants of the ſaid Richard B. and by 
his Command, did fiſh in the ſaid Fiſhery in 
the ſaid Declaration mentioned, and under 
whom the ſuid Deſendants alſo intend to ju/*ify 
their doing the ſame in Manner, Cc. as the 
lawfully might; which ſaid ſeveral Rights, 


or one of them, with ſuch Matters as relate 


thereto, which ſhall be neceſſary and ſufficient 
to juſtify and defend the ſaid Defendants 29 ai fi 
the Right and Damages of the Plaintij/, theſe 
Defendants ſhall infiſt on giving in Evidence 
on their Behalf, purſuant to, Sc. Dated 
ihe Day ED 1765. 


By ſuch a Notice as this the Plaintiff would 
have been let into the Knowledge of what the 
Defendants intended to have availed themſelves 
of, and might have prepared himfelf therefrom 
ro controvert their Right, by proving his 
own, by that Grant of the Fiſhery under w! 2 0 
he claimed the Right, to the Excluſion of th 
Defendants, and thoſe under whom they Poa 
ed, with as much Benefit as by their Pleas; 
for what indeed is the Nature of the Plea ir- 


felf, but a Notice of a Juſtification under a 


certain Right, which the Plaintiff by his Re- 
plication denies them to have, and thereby 
puts that Point in Iſſue, though in a more for- 
mal Manner? Would not the whole Merits 


of the Cauſe have come before the Court on 


the Trial with an equal Degree of Certainty, 
and that upon an Iſſue of a very moderate 
Length, „e. 1007 17 Sheets? Would not 


the Counſel have been as well enabled to have 


argued on the Merits upon ſuch a Notice, as 
upon 


1 N N 
upon thoſe Special formal Pleadings : ? Would 


not the fame Evidence have been required to 
determine the Fact? Would not the Judge 


and Jury have been capable of hearing and 


determining upon the Merits as well, if not 
better? For here a greater Degree of Latitude 
might have been given to have let in the Par- 
ties to the Proof of every Matter tending to 


ſhew on whoſe Side the Merits were, and the 


Court might have given their Judgment with 


a greater Degree of Equity, than when tied 


down to the ſtrict Rules of Pleading, which 
frequently afford a great Number of Excep- 
tions that are generally taken at the Bar, and 


much Time is often ſpent on ſettling thoſe 
Points. The ſame may be ſaid of other Caſes 


of the fame Nature; for this is mentioned Ex- 
empli Gratia only. 

How often does it happen, in fuch Caſes, 
that through one or the other ot the Parties 
failing in their Pleadings to lay hold on ſome 


Matter that was neceſſary, that it proves his 


Overthrow, when it has been apparent to the 


Court that the Merits of the Cauſe were for 


him: And if fo, is this owing to any Defect 


in the Law itſelf, which is defirous that every 
Man ſhould have Juſtice dope him; or is it 
| on_ the Confinement to that ſtrict Rule, 


Mode of pleading which is now practiſed, 


44 to the many Exceptions ſuch e | 
are liable to? 


17 


Then as to the Reaſonableneſs and Pr opriety 
of it, an Example may be drawn from Suits 
in Ejectment. Every Declaration in Eyject- 
ment is grounded on a ſuppoied Treſpaſs, by 
which a Right or Title comes in Queſtion; 

| | vet. 
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yet here are no Special Pleadings; nay here 


by the common Rule the Defendant muft plead 


the General Iſſue, and confeſs the Plaintif” 
Leaſe and Entry, and the Oufter by him- 
ſelf, and inſiſt on his Title only, and the 
Cauſe is determined upon the Evidence of a 


Right or Title, which is produced on the Trial 


by the one or the other of the Parties, and 
what is this but giving the Special Matter in 
Evidence? Why not ſo in other Actions in 


Treſpaſs? If the Plaintiff has a Right, ought 
he not to ſhew it? If the Defendant has, 


where is the Reaſon of his pleading it ſpecially, 
(which only gives the Plaintiff an Opportunity 
of taking Exceptions to it) and ſhall not be 
allowed to give it in Evidence on the Trial 


Without? 


Another Example of the Reaſonableneſs of 
ſuch a Reformation, may be drawn from the 
Pleadings in criminal Caſes: Here every De- 
fendant is obliged to plead generally Not guilty 
to put himſelf upon his Country, yet notwith- 
ſtanding ſuch General Plea, is not every fa- 
vourable Circumſtance that can be alledged for 
him admitted and received by the Court ? 
Why might not the ſame Thing be done on 
an Iſſue in Fact in Caſes of Treſpaſs and on 


the Caſe in civil Matters where a Right and 


Property, Cc. is concerned, as well as upon 
an Indictment ?. 


It may reaſonably be imagined that, was this 


to be allowed, an Attorney, in. order to lay 


hold of every Matter that might be thought 
advantageous to his Client in ſuch Cafes, would 
be very prolix and copious in drawing ſuch 
Notices ; but to prevent any Degree of Pro- 


lixity 


11 K M 
lxity, or too great Copiouſneſs thereby, it 


might be ordered, that the Secondaries or 


Clerk of the Rules ſhould, from the Attornies 
Inſtructions, reduce ſuch Notices into a Rule 
of Court, in a very conciſe Manner, with 


ſome general Words to let in all relative Mat- 


ters in the Nature of a Side-Bar Rule; or that, 


| ſuch Inſtructions ſhould be firſt figned by 
Counſel as neceffary, and then drawn up into 
2 Rule, which Rule ſhould be ſerved ſome 


certain Days before, and the Service proved 
on the Trial; Copies of ſuch Rules being ai- 


fixed to the Briefs, would be neceſſary Inſtruc- 
tions for the Counſel to plead from. Here no 


Room for Exceptions would be given, and 


however unneceſſary ſome Part of the Rule 


might be, the Counſel would ſoon ſee what 


z really tended to the Merits of the Cauſe. 


It may be objected, that it is impoſſible to 
reduce ſuch a Method into general Practice; 


for in Actions of Covenant, or where an Ac- 


tion is brought againſt an Executor who has 
one or more Judgments to plead, (which be- 


ing Matters of Record muſt be pleaded ſpe- 
cially at large) or Bonds paid, Ec. in Diſ- 
charge of Aﬀets, and ſuch like Caſes it can- 


not be admitted with any Conveniency. In 


ſome Caſes it may be. inconvenient, at leaſt 


there may be at preſent an Appearance of 
ſome Inconveniences that would ariſe from it 
in particular Caſes ; but all this is no Reaſon 
why it may not be allowed and uſed in Ac- 


tions of Treſpaſs and on the Caſe where the 
Matter will bear it. | 


However, it is not meant that Special Plead- 


ings ſhould be entirely thrown afide ; all that 
| IS 
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is contended for, is, that the General Iſſue⸗ 


with a Liberty of giving the Special Matter 


in Evidence upon the Trial, may reaſonably 
and with Propriety be allowed, in ſuch Caſes 


as inſtanced before, in order to give the poorer 
Sort of Clients an Opportunity to avail: them 
ſelves by an eaſy and cheap Method, rather 


than by that tedious, perplexed, and expenſive 
one of pleading every Matter ſpecially, in Juſ- 


tification or Bar, as in the foregoing and fol- 


lowing Iſſues. 
The following Iſſue is in Replevin, the Na- 


ture of which Action, moſt of all others, gives 


Room for long and tedious Pleadings in Mat- 
ters of as trivial a Concern as the preceding 
one, as may be eaſily ſeen thereby; and the 
Queſtion is, if ſuch Pleadings cannot be ſup- 
plied by the like or by ſome other Method. If 
fo, ſuch a Cauſe might be tried upon an Iſſue 
of 10 or 12 Sheets, inſtead of one of above 
130, as this is. 

Though here are two Precedents only gi- 
ven, as very extraordinary ones in ſuch Caſes, 
yet I believe it will be granted by every ex- 
perienced Practitioner, that theſe are of a mo- 


derate Length, conſidering the great Number 
of others moſt frequently uſed in en: „ 


the like Natute. 


Hilary 


* 


t 


 Dickins, 


Hilary Term in the Thirty-third Year of 
the Reign of King George the Second. 


15 T HOMAS C. and George D: 


were ſummoned to anſwer Adam 


Lab of a Plea wherefore they took the Cattle 
of the ſaid Adam Luſh, and unjuſtly detained 


the ſame againſt Gages and Pledges, Sc. and 


whereupon the ſaid Adam Luſh, by A. B his 
Attorney complains, that the ſaid Thomas and 
George, on the twenty-ſeventh Day of Decem- 
ber 1n the Year of our Lord one thouſand 
ſeven hundred and fifty-eight, at the Pariſh of 


Saint Leonard, in V. in the ſaid County, in a 


certain Place there called the Old Moor, took 


the Cattle, to wit, eight Sheep of the ſaid 


Adam Luſh, and unjuſtly detained them againſt 
Gages and Pledges, until, Sc. Whereupon 


the ſaid Adam Luſb ſays that he is injured, and 


hath ſuſtained Damage to the Value of twenty 


Pounds; and therefore he brings Suit, Cc. 
And the ſaid .Thomas and George, by R. B. Cognizance. 


their Attorney, come and defend the Wrong 


and Injury when, &c. and as Bailiffs of the 
Mayor, Burgeſſes and Commonalty of the Bo- 
rough of Il, in the County of Berks well 


acknowledge the taking of the ſaid eight 
Sheep in the ſaid Place, in which, Sc. be- 


caule 10 ſay that the faid Place called the 
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Old Moor, in which, Ec. long before the ſaid 
Time when, Sc. and at the ſaid Time when, 
Sc. was, and fill is a certain large Waſte or 
Common | aſture, called and known by the 
ſeveral Names of the Old Moor, otherwiſe 
Portman.s Moor, otherwiſe Portman's Mead, 


containing by Eſtimation a large Number of 


Acres, to wit, forty Acres, lying and being 
at . aforeſaid in the County of Berks afore- 
ſaid, and lying and being within the Manor of 
W. in the County of Berks aforeſaid, and Par- 
cel of that Manor ; and that the ſaid Mayor, 
Burgeſſes and Commonalty of the Borough of 
IF. aforeſaid, long before the ſaid Time when, 
c. and at the ſaid Time when, Sc. were 
and ſtill are ſeiſed in their Demeine as of Fee 


of and in the ſaid Manor of V. whereof, Sc. 


with the Appurtenances, and being ſo thereof 
ſeiſed, becauſe that the ſaid eight Sheep at the 


ſaid Time when, Sc. were in the ſaid Place 


in which, &c. Parcel, Cc. eating up, feed- 
ing and depaſturing on the Graſs there then 
growing, and doing Damage there to the ſaid 
Mayor, Burgeſſes and Commonalty of the 
Borough of V. aforeſaid, they the ſaid Thomas 
and George, as Bailiffs of the ſaid Mayor, Bur- 
geſſes aud Commonalty of the Borough of V. 
aforeſaid, well acknowledge the taking of the 


ſaid eight Sheep in the ſaid Place, in which, 


Sc. and juſtly, Sc. as a Diſtreſs for the ſaid 
Damage ſo by them there done and doing, 
Sc. and this they are ready to verify; Where- 


fore they pray Judgment, and a Return of the 
laid eight Sheep, together with their Damages, 


Se. according to the Form of the Statute in 
ſuch Cafe made and a to be adjudged 


to 


eatir 


ther 
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to them, &c. And for further C ognizance as 
to the taking of the ſaid eight Sheep in the 


laid Decis mentioned, the ſaid Thomas 
and George, by Leave of the Court here for 


this Purpoſe firſt had and obtained, according 
to the Form of the Starute in ſuch Caſe made 
and provided, as Bailiffs of the Mayor, Bur- 


ceſſes and Commonalty of the Borough of . 
in the County of Berks, well acknowledge the 


taking of the ſaid eight Sheep in the ſaid Place, 
in which, &c. becauſe they ſay that the ſaid 
Place called the Old Moor in which, Sc. long 


before the ſaid Time when, Sc. 8 at the 


ſame Time when, Cc. was and ſtill is a cer- 


tain large Waſte or Common Paſture, called 
or known by the ſeveral Names of the O14 
Moor, otherwiſe Portman's Moor, otherwiſe 
Portman's Mead, containing by Eſtimation a 
large Number of Acres, to wit, forty Acres, 


fituate, lying and being at . aforeſaid, in the 


County of Berks aforeſaid, and that the ſaid 
Mayor, Burgeſſes and Commonalty of the 
Borough of . aforeſaid, long before the ſaid 
Time when, Se. and at the ſaid Time when, 
Sc. were and ſtill are. ſeiſed in their Demeſne 


as of Fee of and in the ſaid Waſte or Common 
Paſture in which, Sc. with the Appurtenan- 
ces, and being ſo thereof ſeiſed, becauſe that 
the ſaid eight Sheep, at the ſaid Time when, 
Sc. were in the ſaid Place in which, Ce. 
eating up, feeding and depaſturing on the Graſs 


there then growing, and doing Damage there 


to the ſaid Mayor, Burgeſſes and Commonalty 


of the Borough of /. fore they the ſaid 
Thomas and Geo ge, as Bailiffs of the ſaid 
Mayor, Burgelles and Commonalty of the 
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Borough of W. aforeſaid, well acknowled ge the 


taking of the ſaid eight Sheep in the ſaid Place 
in which, Sc. and juſtly, Sc. as a Diſtreſs 


for the ſaid Damage ſo by them there done 


and doing, Oc. and this they are ready to 


verify; Wherefore they pray Judgment, and 
a Return of the ſaid eight Sheep, together 


with their Damages, Sc. according to the 


Form of the Statute in ſuch Caſe made and 


provided, to be adjudged to them, c. 


And the ſaid Adam Luſb, as to the ſaid 
Cognizance of the ſaid Thomas and George by 


them firſt above made as to the taking of the 
ſaid eight Sheep of the ſaid Declaration mention- 
ed, ſays, That they the ſaid Thomas and George, 
by reaſon of any Thing therein alledged, ought 
not, as Bailiffs of the ſaid Mayor, Burgeſſes 
and Commonalty, to acknowledge the taking 
of the ſaid eight Sheep in the ſaid Place called 
the Old Moor, in which, &c. to be juſt, be- 
cauſe he ſays that long before the faid Time 
when, Sc. one William F. was and yet is 
ſeiſed of the ſaid Place called the O1d Moor, 
in which, &c. in the ſaid Pariſh of Saint 


Leonard in V. in his Demeſne as of Fee, and 


being ſo ſeiſed thereof, he the ſaid William 
afterwards, that is to ſay, on the twentieth Day 
of December in the ſaid Year of our Lord one 
thouſand ſeven hundred and fifty-eight, at V. 
aforeſaid, gave Licence to the ſaid Adam Luſh 


to put his Cattle aforeſaid into the ſaid Place 
called the Old Moor in which, Cc. to depaſ- 


ture the Graſs there then growing, by virtue 
of which Licence the ſaid Adam Luſh after- 
wards, and before the ſaid Time when, c. 
put the ſaid Cattle into the ſaid Place in which, 


Se. 


TS 
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Se. to depaſture the Graſs in the ſame there 
growing, which ſaid Cattle were in the ſaid 


Place in which, Ce. on the Occaſion afore- 
ſaid depaſturing the Graſs there then growing, 
until the ſaid Thomas and George on the twen- 


ty-ſeventh Day of December in the faid Year 
one thouſand ſeven hundred and fifty-eight, 


at the ſaid Pariſh of Saint Leonard in V. 


the ſaid Place, in which, &c. took the ſaid 


Cattle of the ſaid Adam Luſh, and unjuſtly de- 


tained the ſame againſt Gages and Pledges 
until, Fe. in Manner and Form as the ſaid 
Adam Luſh hath above thereof complained 


againſt them; Without this, that the ſaid Place 


called the Old Moor in which, Sc. at the faid 
Time when, &c. was Parcel of the. Manor of 


IF. in the ſaid Cognizance mentioned, as the 
ſaid Thomas and George have in their ſaid Cog- 


nizance above alledged; and this the faid Adam 
Luſh is ready to verify: Wherefore in as much 
as the ſaid Thomas and George have above 
acknowledged the taking of the ſaid eight 


Sheep in the ſaid Place called the Old Moor 


in which, c. the ſaid Adam Luſh prays Judg- 


ment, and his Damages by reaſon of the tak- 


ing and unjuſt detaining of the ſame to be 


adjudged io him, &c. And for further Plea 


in Bar to the ſaid Cognizance of the ſaid Tho- 
mas and George by them firſt above made as 


to the taking of the ſaid eight Sheep in the 


ſaid Declaration mentioned, the ſaid Adam 


Luſh, by Leave of the Court here to him for 


this Purpoſe granted, according to the Form 


of the Statute in ſuch Caſe lately made and 


provided, ſays, That the ſaid Thomas and 
| George, by reaſon of any thing therein alledged, 
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as Bailifs of the ſaid Mayor, Burgeſſes and 
Commonalty, ought not to acknowledge the 


taking of the ſaid eight Sheep in the ſaid Place 


called the Old Moor, in which, Fc. to be juſt, 
becauſe he ſays, thai long before, and at the 


ſad Time when, Sc. one William H. was, 
and ſtill is ſeiſed of and in diverſe, to wit, 


fitreen Acres of Land, with the Appurtenan- 
ces, lying and being in a certain Cloſe cal- 
led Portman's Field, otherwiſe Saint Jen“ 


Field, lying at W. aforeſaid, in his Demeſne - 


as of Fee, and that the faid V. . and all 
thole whoſe Eſtate he now hath, and at the 
ſaid Time when, Se. had of and in the ſaid 


fifteen Acres of Land with the Appurtenances, 


from Time whereof the Memory of Man is 
not to the contrary, have had, and have uſed 
and been accuitomed to have, and the ſaid 
IP. F. ſtill of Right ought to have for himſelf 
and rhemſelves, his and their Farmers and 
Teriants, Occupiers of the ſaid fifreen Acres 


of Land with the Appurtenances, Common of | 


Paſture in and upon the ſaid Place called the 


Od Mawr, in which, Sc. for all his and their 


commonable Sheep levant and couchant upon 
the ſaid fifteen Acres of Land with the Ap- 
purtenances, every Year from the Feaſt of Al. 
Saints, according to the Old Stile, until the 
Feaſt of the Purification of the Bleſſed Virgin 


Mary then next following, according to the 


ſame Stile, as to the ſaid fifteen Acres of Land 
with the Appurtenances belonging and apper- 
taining; and the ſaid . F. being ſo ſeiſed 


thereof before the ſail Time when, &c. to 
wit, on the twentieth Day of September in the 


Year of our Lord one thouſand ſeven hundred 


and 


AF FE N Þ 1 _£. 
and fifty-ſix, according to the preſent Stile, 
at M. atoreſaid, demiled the faid fifteen Acres 
of Land with tne Appurtenances (amongſt 


other Things) to one 7% V. to have and to 
hold the ſame to the ſaid Fob W. from the 


_ Feaſt of Saint Michael the Archangel then next 


enſuing, according to the preſent Stile, for 
and during one whole Year thence next fol- 
lowing, and ſo from Year to Year for fo long 
Time as it ſhould pleaſe the ſaid JV. F. and 

Job W. by virtue of which ſaid Demiſe the 


ſaid Fob W. afterwards, and before the ſaid 


Time when, Sc. to wit, on the thirtieth Day 


of September in the Year laſt. aforelaid, accord- 


ing to the preſent Stile, entered into the ſaid 
fiticen Acres of Land with the Appartenances, 
and became and was poſſeſſed thereof, and 
continued fo poſſeſſed thereof until and vpon 
the thirtieth Day of O ober in the Year of our 
Lord one thouſand feven hundred and fifty- 
eight, according to the preſent Stile, and be- 
ing ſo poſſeſſed thereof, he the ſaid Job W. 


afterwards, (to wit) on the ſaid thirtieth Day 
of October one thouſand ſeven hundred and 


fifty eight, according to the prelent Stile, at 
I. aforeſaid, demiled the ſaid fifteen Acres 
of Land with the Appurtenancas to the ſaid 
Alam Luſh, to hold the fame to him from the 
Feaſt of All Saints, according to the Old Stile 


then next enſuing, until the Fran of the Pu- 


rification of the Bleſſed Virgin Mary then next 
following, according to the fame Stile, by 


- virtue of which ſaid lalt⸗ mentioned Demiſe the 
ſaid Adam Luſb afterwards, and before the ſaid 


Time when, Sc. to wit, on the thirteenth Day 
of November in the Year of our Lord one 
R 4 thouſand 
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thouſand ſeven hundred and fifty-eight, en- 


tered into the ſaid fifteen Acres of Land with 
the Appurtenances, and became and was pol- 


ſeſſed thereof, and being ſo poſſeſſed thereof 


he the ſaid Adam Luſh, after the faid Feaſt of | 
Al Saints, according to the Old Stile in the 


Year laſt aforeſaid, and before the ſaid Time 


when, Se. to wit, on the ſame Day and Year 


in the ſaid Declaration mentioned, put the ſaid 


eight Sheep, then being the commonable Sheep 


of the ſaid Adam Luſh, and levant and couchant 
in and upon the ſaid fifteen Acres of Land 


with the Appurtenances, into the ſaid Place in 


which, c. to feed upon the Graſs there grow- 


ing, and to uſe his ſaid Common of Paſture 


there, and the ſaid eight Sheep were depaſ- 
turing 1n the ſaid Place in which, &c. on that 
Occaſion, as they lawfully might, till the ſaid 


Thomas and George, before the Feaſt of the 


Purification of the Bleſſed Virgin Mary er 
next following according to the Old Stile, t 

wit, at the ſald Time when, Sc. of their own 
Wrong took the ſaid eight Sheep in the ſaid 
Place in which, Ec. and unjuftly detained the 


fame againſt Gages and Pledges until, Sc. 
in Manner and Form as the faid Adam Luſh 


hath above thereof complained againſt them; 


and this he 1s ready to verify : Wherefore in 


as much as the ſaid Thomas and George have 


above acknowledged the taking of the ſaid eight 
Sheep in the ſaid Place in which, Sc. the ſaid 
Adam Luſh prays Judgment, and his Damages 
by reaſon of the taking and unjuſt detaining 
of the ſame to be adjudged to him, Cc. And 


for further Plea in Bar to the ſaid Cognizance 


of the ſaid Thomas and Geecrge by them firſt 


above 
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above made as to the taking of the ſaid eight 
Sheep in the ſaid Declaration mentioned, the 


ſaid Adam Luſh, by like Leave of the Court 


here to him for this Purpoſe granted, accord- 


ing to the Form of the Statute in ſuch Caſe 
lately made and provided, ſays, That the ſaid 


Thomas and George, by reaſon of any thing 


therein alledged as Bailiffs of the ſaid Mayor, 


Burgeſſes and Commonalty, ought not to ac- 


knowledge the taking of the ſaid eight Sheep 


in the ſaid Place in which, Sc. to be juſt, 


_ becauſe he ſays, that true it is that the ſaid 
Place called the Old Moor in which, &c. long 
before, and at the ſaid Time whes, c. was 


and ſtill is a certain large Waſte or Paſture 


called and known by the ſeveral Names of the 
Old Moor, otherwiſe Portman's Moor, other- 
wiſe Portman's Mead, containing by Eſtima- 
tion a large Number of Acres to wit, forty 
Acres lying and being at W. aforeſaid in the 
County of Berks aforeſaid, as the ſaid Thomas 
and George have in their ſaid Cognizance 


above alledged ; But the ſaid dam Luſb fur- 
ther ſavs, That long before, and at the faid 
Time when, &c. one M. F. was, and ſtill is 
ſeiſed of and in a certain Meſſuage and diverſe, 


to wit, one hundred Acres of Land with the 


Appurtenances, ſituate, lying and being at W. 


aforeſaid, in his Demeſne as of Fee, ane that 


the ſaid V. F. and all thoſe whoſe Eſtate he 


now hath, and at the ſaid Time when, &c. 


had of and in the ſaid Meſſuage and Land with 
the Appurtenances, from Time whereof the 


Memory of Man is not to the, contrary, have 


5 had, and have uſed and been accuſtomed to 
| have, and the ſaid V. F. ſtill of Right ought 
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"4 to have for himſelf and themſelves, his and 
1 their Farmers and Tenants of the ſaid Meſſu- f 
| age and Land with the Appurtenances, the 5 
1 ſole and ſeparate Paſture of the ſaid Place in ( 
i which, Fc. every Year from the Feaſt of Al! 3 
l Saints according to the Old Stile, unti] the ; 
N Feaſt of the Purification of the Bleſſed Virgin = 
I | Mary, according to the ſame Stile then nexc . 
| following, to be had and taken with Sheep as . 
to the ſaid Meſſuage and Land with the Ap- _ 
| purtenances belonging and appertaining; and r 
} the ſaid V. F. being ſo ſeiſed of the ſaid Meſ- 4 
| ſuage and Land with the Appurtenances, af- | 0 
| rerwards, and before the ſaid Time when, Ec. 1 
q to wit, on the twentieth Day of September in / 
| the Year of our Lord one thouſand ſeven hun- : 
| dred and fifty-ſix, according to the preſent Fe 
[ | Stile, at V. aforeſaid, demiſed the ſaid Mei- F 
| | ſuage and Land with the Appurt. nances to one 5 
Job V. to hold the fame to him from the t 

Feaſt of Saint Michael the Archangel then next 7 

following, according to the preſent Stile, for 1 

one whole Year then next to come, and ſo 2 

from Year to Year for ſo long Time as it 5 

| ſhould pleaſe the ſaid V. F. and Job W. by 1 

| 3 of which ſaid Demiſe the ſaid Feb Tc 

V. afterwards, and after the Feaſt of Saint 1. 

Michael the Archangel in the Year of our Lord 1 

one thouſand ſeven hundred and fifty-ſix, ac- 

cording to the preſent Stile, and before the 1 

ſaid Time when, Sc. (to wit) on the thirtieth N 

Day of September in the Year laſt aforeſaid, 4 

according to the preſent Stile, at V. aforeſaid, 7 

entered into the ſaid Meſſuage and Land 2 8 1 

the Appurtenances, and became and was, and D 

continually from thenceforth hitherto hath 4 


been, 


E N 
been, and ſtill is poſſeſſed thereof, and being 
ſo poſſeſſed thereot, he the ſaid Fob WM. after. 


wards, and before the ſaid Time when, Sc. 


(to wit) on the twentieth-Day of December in 


the Year of our Lord one thouſand ſeven hun- 
dred and fifty-eight, according to the preſent 
Stile, at V. aforeſaid, gave Leave and Li- 


cence to the ſaid Adam Luſh to put the ſaid 


eight Sheep into the ſaid Place in which, &c. 


to feed upon the Graſs there growing, by vir- 
tue of which ſaid Licence the ſaid Adam Lufb 
afterwards, and after the Feaſt of All Saints in 
that Year, according to the Old Stile, and 
before the Feaft of the Purification of the Bleſ- 


ſed Virgin Mary then next following, accord- 


ing to the ſame Stile, and before the ſaid Time 
when, Sc. (to wit) on the Day and Year in 


the ſaid Declaration mentioned, put the ſaid 
eight Sheep into the ſaid Place in which, Sc. 


to feed upon the Graſs there growing, and the 


ſaid eight Sheep were depaſturing in the ſaid 
Place in which, &c. on that Occaſion, as they 
lawfully might, till the ſaid Thomas and George 
at the ſaid Time when, Er. of their own 
Wrong took the ſaid eight Sheep in the ſaid 
Place in which, Cc. and unjuſtly detained the 


ſame againſt Gages and Pledges until, &c. 
in Manner and Form as the ſaid Adam Lufb 
hath above thereof complained againſt them ; 


and this he is ready to verify: Wherefore in 


as much as the ſaid Thomas and George have 
above ackowledged the taking of the ſaid 


eight Sheep in the ſaid Place in which, &c. 


the ſaid Adam Lujh prays Judgment, and his 


Damages by reaſon of the taking and unjuſt 


detaining of the ſame to be adjudged to him, 


Se. : 
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Sc. And the ſaid Adam Lufo, as to the ſaid 
Cognizance of the ſaid Thomas and George by 


them laſtly above made as to the taking of 
the ſaid eight Sheep in the ſaid Declaration 
mentioned, ſays, That they the ſaid Thomas 


and George, by reaſon of any thing therein 


alledged, - ought not, as Bailiffs of the ſaid 
Mayor, Burgeſſes and Commonalty, to ac- 
knowledge the taking of the ſaid eight Sheep in 
the ſaid Place called the Old Moor in which, 


Sc. to be juſt, becauſe he lays, that long "the 


fore, and at the ſaid Time when, Sc. one 
. F. was, and (till is ſeiſed of and in the ſaid 
Place called the Old Mor in which, Sc. in 
his Demeſne as of Fee, and being fo ſeiſed 
thereof he the ſaid William afterwards, that is 
to ſay, on the twentieth Day of December in 
the ſaid Year of our Lord one thouſand ſeven 
hundred and fifty-eight, at V. aforeſaid, gave 
Licence to the ſaid Adam Luſh to put his Cat- 


tle aforeſaid into the ſaid Place called the Od 


Moor, in waich, &c. to depaſture the Graſs 
there then growing, by virtue of which Li- 


- cence the ſaid Adam Luſh afterwards, and be- 


fore the ſaid Time when, Cc. put the ſaid 


Cattle into the ſaid Place in which, Sc. to 


depaſture the Graſs in the ſame there growing, 
which ſaid Cattle were in the ſaid Place in 


Which, Sc. on the Occaſion aforeſaid depal- 


turing the Graſs there then growing, until the 


ſaid Thomas and George, on the twenty-ſeventh 


Day of December in the ſaid Year one thouſand 
teven hundred and fifty-eight, at the ſaid Pariſh 
of ſaint Leonard in WV. ig the ſaid Place in 
which, Sc. took the ſaid Cattle of the ſaid 


Adam Luſh, and nn detained the ſame = 


_ againſt 
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againſt Gages and Pledges until, Sc. in Man- 
ner and Form as the ſaid Adam Luſh hath 
above thereof complained againſt them ; With- 
out this, that the ſaid Mayor, Burgeſſes and 
Commonalty of the Borough of W. "aforeſaid, 
at the ſaid Time when, Sc. were ſeiſed in their 


Demeſne as of Fee of and in the ſaid Waſte 
or Common Paſture called the Old Moor, in 


which, &c. as the ſaid Thomas and George have 
in their ſaid Cognizance above alledged; and 


this the ſaid Adam Luſh is ready to verify: 


Wherefore in as much as the ſaid Thomas and 
George have above acknowledged the taking of 
the ſaid eight Sheep in the ſaid Place called 
the Old Moor, in which, Sc. the ſaid Adam 


_ Luſh prays Judgment, and his Damages by 


reaſon of the taking and unjuſt detaining of 
the ſame to be adjudged to him, &c. And 
for further Plea in Bar to the ſaid Cognizance 
of the faid Thomas and George by them laſtly 
above made as to the taking of the ſaid eight 
Sheep in the ſaid Declaration mentioned, che 
ſaid Adam Luſb by Leave of the Court here 
to him for this Purpoſe granted, according to 


the Form of the Statute in ſuch Caſe lately 


made and provided, ſays, That the ſaid. Tho- 


mas and George, by reaſon of any thing there- 
in alledged, as Bailiffs of the ſaid Mayor, Bur- 
ceſſes and Commonalty, ought not to acknow- 


ledge the taking of the ſaid eight Sheep in the 


ſaid Place in which, Se. to be quit, becauſe 
he ſays, that long before, and at the ſaid Time 


when, &c. one "William F. was, and ſtill is 
ſeiſed of and in diverſe (to wit) fifteen Acres 


of Land with the Appurtenances, lying and 


being in a certain Cloſe called Portman's Field, 
otherwiſe 
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otherwiſe Saint John's Field, lying at M. afore- 
ſaid, in his Demeſne as of Fee, and that the 
laid William F. and all thoſe whoſe Eſtate he 
now hath, and at the ſaid Time when, Sc. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have uſed and been accuſtomed 


to have, and the ſaid William F. ſtill of Right 
ought to have for himſelf and themſelves, his 
and their Farmers and Tenants, Occupiers of 
the ſaid fifteen Acres of Land wich the Ap- 


pur:enances, Common of Paſture in and upon 


the ſaid Place called the Old Moor, in which, 
Sc. for all his and their commonable Sheep 
levant and couchant upon the ſaid fifteen Acres 
of Land with the Appurtenances, every Year 
from the Feaſt of All Saints, according to the 
Old Stile, until the Fealt of the Purification of 


_ the Bleſſed Virgin Mary then next following, 


according to the ſame Stile, as to the ſaid fit- 


teen Acres of Land with the Appurtenances 


belonging and appertaining; and the ſaid i- 
liam V. being fo ſeiſed thereof before the ſaid 
Time when, Se. (to wit) on the twentieth 
Day of September in the Year of our Lord one 


thouſand. ſeven hundred and fifty-ſix, ac- 


cording to the preſent Stile, at Y. afore- 


ſaid, demiſed the ſaid fifteen Acres of Land 


with the Appurtenances (amongſt other Things) 
to one 7. to have and to hold the ſame 
to the ſaid 7% V. from the Feaſt of Saint 


Michael the Arcbangel then next enſuing, ac- 
cording] to the pretent Stile, for and during 
one whole Year thence next following, and fo 
from Year to Year for fo long Time as It ſhould 
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pleaſe the ſaid Milliam F. and Fob I. by virtue 


of which ſaid Demiſe the ſaid Fob. W. after- 
wards, and after the Feaſt of Saint Michael one 


_ thoutand ſeven hundred and fifty-ſix, according 
to the pre'ent Stile, (to wit) on the thirtieth 


Day of September in the Year laſt mentioned, 
according to the preſent Stile, entered into the 
faid fifteen Acres of Land with the Appurte- 


nances, and became and was poſſeſſed thereof, 
and- continued ſo poſſeſſed thereof until and 


upon the thirtieth Day of O#Zober in the Year 
one thouſand ſeven hundred and fifty-eight, 
according to the preſent Stile; and being ſo 
poſſeſſed thereof he the ſaid 70% WM. after- 


wards, and before the ſaid Time when, Sc. 


(to wit) on the ſaid thirtieth Day of October 


in the Year of our Lord one thouſand ſeven 


hundred and fifty-eight, according to the pre- 
ſent Stile, at . aorefaid, demiſed the ſaid 
fifteen Acres of Land with the Appurtenances 
to the ſaid Adam Luſb, to hold the ſame to him 


from the Feaſt of All Saints, according to the 
old Stile, then next enſuing, until the Feaſt of 


the Purification of the Bleſſed Virgin Mary then 


next following, according to the ſame Stile; 


by virtue of which ſaid laſt-mentioned De- 
miſes the ſaid Adam L1f afterwards, and be- 
fore the ſaid Time when, Sc. (to wit) on the 
thirteenth Day of November in the Year of our 


Lord one thouſand feven hundred and fifty- 


eight, entered into the faid fifteen Acres of 
Land with the Appurtenances, and became? 


and was poſſeſſed thereof; and being ſo poſ- 


ſeſſed thereof he the ſaid Adam Luſb after the 


ſaid Feaſt of All Saints, according to the Old 


Stile,! in che Lear laſt aforeſaid, and before the 
| fad 
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ſaid Time when, Sc. (to wit) on the ſame 


Day and Year in the ſaid Declaration men- 
tioned, put the ſaid eight Sheep, then being 


the commonable Sheep of the ſaid Adam Luſb, 
and levant and couchant in and upon the ſaid 
fifteen Acres of Land with the Appurtenances, 
into the ſaid Place in which, Cc. to feed up- 
on the Graſs there growing, and to uſe his 
faid Common of Paſture there, and the ſaid 
eight Sheep were depaſturing in the ſaid Place 
in which, Sc. on that Occaſion, as they law- 
fully might, till the ſaid Thomas and George, 


before the Feaſt of the Purification of the Bleſ- 
fed Virgin Mary then next following, accord- 


ing to the Old Stile, (to wit) at the ſaid Time 


when, Sc. of their own Wrong took the ſaid 


eight Sheep in the ſaid Place in which, Se. 
and unjuſtly detained the ſame againſt Gages 
and Pledges until, &c. in Manner and Form 
as the ſaid Adam Luſh hath above thereof com- 


| plained againſt them; and this he is ready to 


verify: Wherefore in as much as the ſaid Tho- 
mas and George have above acknowledged the 
taking of the ſaid eight Sheep in the ſaid Place 
in which, Sc. the ſaid Adam Luſh prays Judg- 
ment, and his Damages by reaſon of the tak- 


ing and unjuſt detaining of the ſame to be 


adjudged to him, &c. And for further Plea 


in Bar to the ſaid Cognizance of the ſaid Tho- 


mas and George by them laſtly above made as 
to the taking of the ſaid eight Sheep in the 


- ſaid Declaration mentioned, the ſaid Adom 


Luſh, by like Leave of the Court here to him 
for this Purpoſe granted, according to the 
Form of the Statute in ſuch Caſe lately made 
and provided, ſays, That the ſaid 7 homas and 
| | | | George, 
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George, by reaſon of any thing therein alledged 


as Bailiffs of the ſaid Mayor, Burgeſſes and 
Commonalty, ought not to acknowledge the 
taking of the ſaid eight Sheep in the faid Place 
in which, Sc. to be juſt, becauſe he ſays that 


true it is, that the ſaid Place called the Old | 


Moor in which, &c. long before, and at the 


ſaid Time when, Sc. was and ſtill is a cer- 


tain large Waſte or Paſture called and known 
by the ſeveral Names of the Old Moor, other- 


wiſe Portman's Moor, otherwiſe Poriman's Mead, 


containing by Eſtimation a large Number of 
Acres (to wit) forty Acres lying and being at 
V. aforeſaid in the County of Berks afore- 
ſaid, as the ſaid Thomas and George have in 
their ſaid Cognizance above alledged; But the 
ſaid Adam Luſb further ſays, That long be- 


fore, and at the ſaid Time when, Sc. one 


William F. was, and ſtill is ſeiſed of and in a 
certain Meſſuage and diverſe, (to wit) one 
hundred Acres of Land with the Appurtenan - 
ces, fituate, lying and being at V. aforeſaid, 
in his Demeſne as of Fee, and that the ſaid 
William F. and all thoſe whoſe Eſtate he How 
hath, and at. the ſaid Time when, Sc. had of 
and in the ſaid Meſſuage and Land with the 
Appurtenanges, from Time whereof the Me- 
mory of Man 1s not to the contrary, have had, 


and have uſed and been accuſtomed to have, 
and the jaid / illiam F. ſtill of Right ought to, 
have for himſelf and themſelves, his and Their 


Farmers and Tenants of the faid Meſſuage 
and Land with the Appurtenances, the ſole 
and ſeparate Paſture of the ſaid Place in which, 
Sc. every Year from the Feaſt of All Saints, 


according to the Old Stile, until the Featt of 
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the 2 UrIRCOHCH of the Biz fed Virgin Mary, ac- 
cording to tne ſame Stile then next following, 
to be had and taken with 8 ICP, as fo the Card 
leſſuage and Land with the Appurtenances 
belon ging and appertaining; and the ſaid H He 
Lai F. being ſo ſeiſed of the ſaid Meſſuage 
and Fa 1d Wit h the Appurtenances, en 
and before the laid Time when, Cc. (£0 wit) 
on the twentieth Day of September 1 in the Year 
of our Lord one thouſand ſeven hundred and 
fiſcy-ſix, according to the preſent Stile, at . 
aturciatd, demiſed the ſaid Mie ſſuage 2 Land | 
1 With the Appurtenances to one Jeb 3 H. to hold i | 
1 | the ſame to him from the Feaſt of Saint Mi- , 
l coae! the Archangel then next following, ac- 
cording to the preſent Stile, tor one whole Year ] 
then next to come, and ſo from Year to Year ; 
for ſo long Time as it ſhould pleaſe the ſaid \ 
Is illiam . and 220, V, by virtue of which ſaid 1 
Demiſe the ſaid % . afterwards, and after { 
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the Feaſt of Saint AMlichael the Archangel in 
the Year of our Lord one thouſand ſeven hun- 
dred bog fifty-ſix, according to the preſent 
Stile, and before the ſaid ne when, Sc. (to 
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| wit) on the thirtieth Day of September in the KY 
} year laſt aforeſaid according to the preſent 3 0 
1 Stile, at V. aforeſaid, entered into the fad + 
| Meſſuage and Land with the Appurtenances,and D 
1 became and was, and continually from thence- * 


forth hicherto hath been, and ſtill is poſſeſſed 2 
thereof; and being fo poſſeſſed thereof he the 


*—̃ — ——k— — 
—— —-— — 


ſaid Job IF. afterwards, and before the ſaid ! fa 
1 ime when, &c. (7 wit) on the twenticth |} - Fr 
1 Day of December in the Year of our Lord one _ 
1 thouſand ſeven hundred and fifty-cight, ac- fr 
ll | cording to the preſent Sti le, at . aforeſaid, 8 
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gave Leave and Licence to the ſaid Adam Lufb 
to put the ſaid eight Sheep into the {aid Place 


in which, Gr. to feed upon the Graſs there 


growing, by virtue of w hich ſaid Licence the 
ſaid Adam Lufh afterwards, and after the Feaſt 
of All Saints in that Year, according to the Old 


Stile, and before the Feaſt of the Purification 


of the Bleſſed Virgin Mary then next following, 
according to the ſame Stile, and before the 


ſaid Time when, Se. (to wit) on the faid Day 
and year in the ſaid Declaration mentioned, put 


the ſaid eight Sheep into the ſaid Place in which, 


Sc. to feed upon the Graſs there growing, and 
the ſaid eight Sheep were depaſturingin the ſaid 


Place in which, Oc. on that Occaſion, as they 
lawfully might, till the ſaid Thomas and George 


at the ſaid Time when, Sc. of their own 


Wrong took the ſaid eight Sheep in the ſaid 


Place in which, Sc. and unjuſtly detained the 
fame againſt Gages and Fledges until, &c. in 
Manner and Form as the faid Adam Luſb hath 
above thereot complained againſt them; and 


this he is ready to verify; Wherefore in as 


much as the ſaid Themas and George have 


above acknowledged the taking of the ſaid 


5 


_eight Sheep in the ſaid Place in which, &c. 


the faid Adam Lib prays Judgment, and his 
Damages by reaſon of the taking and unjuſt 
detaining of the ſame to be adjudged to him, 


Se. 


And the ſaid Thomas and George, as to the Replication, 


ſaid Plea. of the ſaid Adam Laſh by him firſt 
above pleaded in Bar, as to the laid Cogni- 
zance of the ſaid Thomas and George by them 
firſt above made, as before, ſay, That the ſaid 


Place called the Old Moor in which, Sc. at 
8 2 the 


A F 


the ſaid Time when, Sc. was Parcel of the 


Manor of W. in the ſaid Cognizance men- 


tioned, as the ſaid Thomas and George have in 
their ſaid Cognizance above alledged ; and of 


this they put themſelves upon the Country, 
and the faid dam Lnſh doth the ſame, c. 
And the ſaid Thomas and George as to the ſaid 


| Plea of the ſaid Adam Luſb by him ſecondly 


above pleaded in Bar to the ſaid Cognizance 
of the faid Thomas and George by them firſt 
above made, fay, That the ſaid eight Sheep 
in the ſaid Declaration mentioned were at the 
ſaid Time when, Y. in the ſaid Place called 
the Old Moor in which, Ec. wrongfully feed- 
ing and depaſturing on the Graſs there then 


growing, and doing Damage there to the faid 
Mayor, kurgeſſes and Commonalty aforeſaid, 


as the faid Thomas and George have above in 
their ſaid Cognizance alledged ; Without this, 
that the faid Villiam +, and all thoſe whoſe 
ſtat he now hath, and at the ſaid Time when, 
ee. had of and in the ſaid fifteen Acres of 
Land with the Appurtenances, from Time 
whereof the Memory of Man is not to the 


contrary, have had, and have uſed and been 


accuſtomed to have, and ſtill of right ought 


ro have for himſelf and themſelves, his and 


their Farmers and Tenants, Occupiers of the 


faid fifteen Acres of Land with the Appurte- 


nances, Common of Paſture in and upon the 
aid Place called the Old Moor, in which, Sc. 
for all his and their commonable Sheep levant 
and couchant upon the faid fifteen Acres of 
Land with the Appurtenances, every Year 
from the Feaſt of Al Saints, according to the 
Old Stile, until the Feaſt of the Purification of 
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VV 
the Bleſſed Virgin Mary then next following, 
according to the ſame Stile, as to the ſaid fit- 


teen Acres of Land with the Appurtenances 


belonging and appertaining, in Manner and 


Form as the ſaid Adam Luſh bath above in his 
ſaid Plea in that Behalf alledged; and this the 
ſaid Thomas and George are "ready to verity ; 


Wherefore they pray judgment, and a Re- 
turn of the ſaid eight Sheep, together with 


their Damages, Sc. according to the Form of 
the Statute; Sc. to be adjudged to them, Ec. 


And the ſaid Thomas and George, as to the 


ſaid Plea of the ſaid Adam Luſb by him third- 
| ly above pleaded in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them firſt 


above made, ſay, That the ſaid eight Sheep 


in the ſaid Declaration mentioned were at the 
ſaid Time when, Sc. in the ſaid Place called 
the Old Moor in which, Sc. wrongfully feed- 


ing and depaſturing* on the Graſs there then 


growing, and doing Damage there to the ſaid 
Mayor, Burgeſles and Commonalty aforeſaid, 


as the ſaid Themas and George have above in 
their ſaid Cognizance alledge: d; Without this, 


that the r L.. and all thoſe whoſe. 


Eſtate he now hath, and at the faid Time 
when, Fe. had of and in the ſaid Meſſuage 


and Land in that Plea mentioned with the 
Appurtenances, from Time whereof the Me- 


mory of Man 1s not to the contrary, have had, 
and have uſed and becn accuſtomed to have, 


Sand ſtill of Right ought to have for himſelf 


and themſelves, his and their Farmers and 


Tenants, of the ſaid Me ſſuage and Land with 


the Appurtenances, the fole and ſeparate Paſ- 
ture of the ſaid Place in which, &c, every 
5 . 
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Year from the Feaſt of A Saints, according 
to cke Old Stile, until the Feaſt of the Puriſt- 
cation of the Bleſſed Virgin Mary, according 
to the fame Stile, then next following, to 
be had and taken with Se as to the ſaid 
Meſſuage and Land with the Appurtenances 

clonging and BSD I ning, in Manner and 
Form as the ſaid Adam J. rs 2 hath above in his 
ſaid Plea in that Behalf alledged ; and this the 
ſaid Thomas and George are ready, to verity ; 
Wherctore they pray Jude Zment, and a Return 
f the ſaid eight Shecp, together with their 
Damages, Sc. ac cording 0 "the. Form cf the 
Statute, e. t be - ac dj us dged to them, Sc. 
And the ſaid Themas and Gebe ge, as to the faid 
Plea of the ſaid Adain I. 7400 by him firſt above 
pleaded in Bar to tne ſaid Cognizance of the 
ſaid Thomas and Georg, 9 by them fecondiy 
oe made, ſay, That t! e ſaid Mayor, Bur- 
geiles and Commonalty of the ſaid Borough 
of V. W at the Gard 1 Time when, Sc. 
were ſeiſed in their Demeine as of Fee of and 
in the {aid W aſte, or Common Paſture, called 


the Old £2007 IN Which, Sc. in Manner and 
Form as the ſaid 2 hE mas at 10 Ge *orge have above 
in their {aid 23 5 ance a! edged; and of this 
they put themſelves pon the C Country, Sc. and 
the ſaid dum 7.:5 doth the fame likewiſe. 

And the faid Th:z-95 and CO” as fo the faid 
Plea of the ſaid AZom L alf by him ſecondly 
above pleaded in Bar to the ſaid Cognizance 
of the ſaid Thomas and George by them above 
ſecondly made, ſay, That the {uid eight Sheep 
were at the ſaid Time when, cc. in the ſaid 


Place called the Old Moor in which, e. 


mrongrully feeding and depaſturing on the 


Graſs 


erding 
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Graſs there then growing, and doing Damage 
there to the ſaid Mayor, Burgeſſes and Com- 
monalty aforeſaid, as the ſaid Thomas and 


George have above in their ſaid Cognizanc 
thout this, that the 
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ſaicdl Hilliam F. and all thoie whoſe Eſtate he 
he ſaid Time when, Sc. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 


the Memory of Man is not to the contrary, 


have had, and have uſed and been accuſtomed 


to have, and ſtill of Right ougat to have for 
himſelf and themſelves, his and their Farmers 
and Tenants, Occupiers of the ſaid fifteen 
Acres of Land with the Appurtenances, Com- 
mon of Paſture in and upon the ſaid Place 
called the Oul Moor in which, Sc. for all his 
and their commonable Sheep levant and cou- 

„ fifteen Acres of Land 


chant upon the ſaid fittee 


with the Appurtenances; every Year from the 
Feaſt of All Saizts, according to the Old Stile, 
until the Feaſt of the Purification of the Bleſfed 
Virgin Mary then next following, according to 


the ſame Stile, as to the ſaid fifteen Acres of 


Land with the Appurtenances belonging and 
ertaining, as the faid Alam Luſb hath above 


app 
Behalf alledged; and 


6 of 


in his ſaid Plea in that Be! 
this they the ſaid Thomas and George are ready 


to verify: Wherefore they pray Judgment, 
and a Return of the ſaid Sheep, together with 
their Damages, Fc. according to the Form 
of the Statute, Sc. to be adjudged to them, 
And the faid Thc:22s and George, as to 
the ſaid Plea of the faid Adam Luſb by him 
thirdly above pleaded in Bar to the ſaid Cog- 
ſaid Thomas and George by them 

„ ſecondl 


263 


ly 
+ 
17 


* — — 4 TT — 
v. ——— ů —ĩ˙²W0 —— 
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ſecondly above made, ſay, That the ſaid Sheep 
in the ſaid Declaration mentioned were at the 
ſaid Time when, Sc. in the ſaid Place called 
the Old Moor in which, &c. wrongfully feed- 
ing and depaſturing on the Graſs there then 
growing, and doing Damage there to the ſaid 
Mayor, Burgeſſes and Commonalty aforeſaid, 
as the ſaid 2hemas and George have above in 
their ſaid Cognizance alledged; Without this, 


that the ſaid Villiam F., and all thoſe whoſe 


Eſtate he now hath, and at the ſaid Time 
when, Sc. had of and in the ſaid Meſſuage 
and Land with the Appurtenances in that Plea 
mentioned, from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have uſed and been accuſtomed to have, and 
ſtill of Right ought to have for himſelf and 


themſe Ives, his and their Farmers and Tenants 


of the ſaid Aeſiuage and Land with the Ap- 
purtenances, the ſole and ſeparate Paſture of 
the ſaid Place in winch, Sc. every Year from 
the Feaſt of Al Saints, according to the Old 
Stile, until the Feaſt of the Purification of the 
Blejjed Virgin Mary, according to the ſame 


3 then next following, to be had and taken 


v1th Sheep, as to the ſaid Meſſuage and Land 
wich the Appurtenances belonging and apper- 
taining, the ſaid Adam Lufh hath above in his 
ſaid Plea alledged; and this they the ſaid 
Thomas and George are ready to verify; Where- 
fore they pray Judgment, and a Return of the 
{aid Sheep, together with their Damages, Cc. 
according to the Form of the Statute, &c. to 
be adjudged to them, Sc. 

And the ſaid Adam Luſh, as to the ſaid Plea 


of the ſaid Thomas and George above in Reply 
pleaded 
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pleaded to the ſaid Plea of him the ſaid Adam 
Luſh ſecondly above pleaded in Bar to the ſaid 


Cognizance of the ſaid Thomas and George by 
them firſt above made as before, ſaith, That 


the ſaid William F. and all thoſe whoſe Eſtate 
he now hath, and at the ſaid Time when, Se. 
had of and in the ſaid fifteen Acres of Land 


with the Appurtenances, from Time whereof 
the Memory of Man 1s not to the contrary, 


have had, and have uſed and been accuſtomed 


to have, and the faid William F. ſtill of Right 


ought to have for himſelf and themſelves, his 
and their Farmers and Tenants, Occupiers of 


the ſaid fifteen Acres of Land with the Ap- 


purtenances, Common of Paſture in and upon 


the ſaid Place called the Old Moor in which, 


Sc. for all his and their commonable Sheep 


levant and couchant upon the ſaid fifteen Acres 
of Land with the Appurtenances, every Year 


from the Feaſt of l Saints, according to the 
Old Stile, until the Feaſt of the Purification of 
the Bleſjed Virgin Mary then next following, 


according to the ſame Stile, as to the fag 


fifteen Acres of Land with the Appurtenances 


belonging and appertaining, in Manner and 


Form as the faid Adam Luſh hath above in his 


ſaid Plea in that Behalf alledged ; and this the 
faid Adam Luſh prays may be enquired of by 


the Country, and the ſaid Thomas and George 


do the ſame likewiſe. - And as to the ſaid Plea 


of the ſaid Thomas and George by them in Re- 
ply pleaded to the ſaid Plea of him the ſaid 
Adam Lufh thirdly above pleaded in Bar to the 
ſaid Cognizance of the ſaid Thomas and George 
by them firſt above made, the ſaid Adam Lujh 
as beiore, Tan, That the ſaid William F. and 

| all 
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all thoſe whoſe Eſtate he now hath, and at 
the ſaid Time when, Se. had of and in the 
ſaid Meſſuage and Land in that Plea in Bar 


mentioned, with the Appurtenances, from Pime 


_ whereof the Memory of Man is not tq the 
contrary, have had, and have uſed and been 
accuſtomed to have: and the ſaid Villiaui H.. 
ſtill of Right ought to have for himſelf and 
theniſelves; his and their Farmers and Tenants 
of the ſaid Meſſuage and Land with the Ap- 
purtenances, the ſole and ſeparate Paſture of 
the ſaid Place in which, Sc. every Year fron 


the Feaſt of Al Saints, according to the Old 


Stile, until the Feaſt of the Purification of the 
Bleſſed Virgin Mary, according to the ſame 
Stile, then next following, to be had and taken 
with Sheep, as to the ſaid Meſſuage and Land 
with the Appurtenances belonging and apper- 
taining, in Manner and Form as the ſaid Hein 
Luſb hath above in his ſaid Plea in th ” Behalf 
alledged; and this the ſaid Adam I.ntfh alto 
prays may be enquired of by the Country, and 
the ſaid Themas and George do the ſame like- 
wiſe. And as to the ſaid Plea of the ſaid 
Thomas and George above in Reply pleaded to 
the ſaid Plea of him the ſald Aan Lib fe- 
condly above pleaded | in Bar to the ſaid Cop- 
nizance of the ſaid Th d, Ceorge hy them 
ſecondly above made, as be fore, ſaith, Thar 
the ſaid William FH. and all thoſe whoſe Eſtate 
he now hath, and at the fad Time when, Cc. 
had of and in the ſaid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, anc. have uſed and been accuſftomec 
to have, and the ſaid Ailliam F. ſtill of Right 
| Ee 0191! 
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| ought to have for himſelf and themſelves, his 
and their Farmers and Tenants, Occupiers 


of the ſaid fifteen Acres of Land with the 
Appurtenances, Common of Paſture in and 


upon the ſaid Place called the Old Moor in 


which, Se. for all his and their commonable 


Sheep levant and couchant upon the ſaid fif- 


teen Acres of Land with the Appurtenances, 


every Year from the Feaſt of All Saints, ac- 
cording to the Old Stile, until the Feaſt of the 
Purification of the Bleſſed Virgin Mary then 


next following, according to the ſame Stile, 


as to the ſaid fifteen Acres of Land with the 
Appurtenances belonging and appertaining, as 


the ſaid Adam Luſb hath above in his ſaid Plea 


in that Behalf alledged; and this the ſaid Adam 
Leih alſo prays may be enquired of by the 


Country, and the ſaid Thomas and George do 
the ſame likewiſe. And as to the ſaid Plea of 


the ſaid Thomas and George above in Reply 
pleaded to the ſaid Plea of the ſaid Adam Luſb 


| thirdly above pleaded in Bar to the ſaid Cogni- 
zance of the ſaid Thomas and George by them 


ſecondly above made as before, ſaith, That 
che ſaid William F. and all thoſe whoſe Eſtate 


he now hath, and at the ſaid Time when, Sec. 


had of and in the ſaid Meſſuage and Land 
with the Appurtenances in that Plea in Bar 
nentioned, from Time whereof the Memory 


of Man is not to the contrary, have had, and 


have uſed and been accuſtomed to have: and 


the ſaid William F. ſtill of right ought to 
have for himſelf and themſelves, his and their 


Farmers and Tenants of the ſaid Meſſuage 
and Land with the Appurtenances, the ſole 


and [cpa Paſture of the ſaid Place | in which, 
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cauſe as well, &c. 


A END 1 x 
c. every Year from the Feaſt of All Saints, 
according to the Old Stile, until the Feaſt of 


the Purification of the Bleſſed V.rgin Mary, ac- 
cording to the ſame Stile then next following, 


to be had and taken with Sheep as to the ſaid 


Meſſuage and Land with the Appurtenances 
belonging and appertaining, as the ſaid Adam 
Luſb hath above in his ſaid Plea alledged ; and 
this the ſaid Adam Lufh allo prays may be en- 
quired of by the Country, and the faid Thomas 
and George do the ſame likewiſe. Therefore 
as well to try this Iſſue as the ſaid ſeveral 
other Iſſues above joined between the Parties, 


the Sheriff is commanded that he caule to 


come here in eight Days of the Purification of 
the Bleſſed Virgin Mary, twelve, Sc. by whom, 
Sc. who neither, Sc. to recognize, &c. be- 
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